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I. INTRODUCTION

Globalization and the new information economy are putting
great stress on western high-wage economies of which Canada is an
exemplar. As individuals and together as a society, Canadians are
being forced to become more flexible and strategic in adjusting to
changing employment opportunities and economic challenges.
Meanwhile, governments have shifted from being purveyors of
welfare to being supervisors of both markets and decentralized/
privatized public services. Key roles for the government in this
new political environment are the sponsorship of mechanisms for
autonomous, individual human capital investment as well as for
community responses to these emerging economic and social chal-
lenges. This new supervisory state governs by various forms of reg-
ulation which are often developed through participatory processes.
From legislative rulemaking to community consultation, govern-
ance can take the form of a broad and multi-faceted deliberative
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democracy. Responsive regulation is even having an impact on
criminal justice, often thought to be one of the most inflexible are-
nas of state activity, primarily, though not exclusively, through
what is called "restorative justice." True restorative justice in re-
sponse to crime has characteristics of deliberative democracy that
have the potential to make a modest, if not significant, contribution
to human capital development and community capacity building.
The story of these hopeful developments is the subject of this arti-
cle but, just as the devil is often said to be in the details, close
analysis of detail can be the source of things divine in the best of all
possible worlds. The reader is, therefore, forewarned that there
follows a highly condensed discussion of the relations among mod-
els of criminal justice, regulatory theory, deliberative democracy
and human/social capital investment. But the ultimate message is
simple: we have the social, economic, political, and indeed legal
means to liberate people's creative and productive capacities in
multiple ways and in curious places; hence, the reference in the
title to the traditional black spiritual "Let My People Go."1

Canada has embarked upon the simultaneous use of two coor-
dinated models of justice in response to the phenomenon of crime.2

The first is a variant of traditional adversarial process that may be
called the formal inclusionary model of criminal justice. The sec-
ond model comprises numerous flexible forms of restorative jus-
tice, the most comprehensive of which is the Restorative Justice
Program of the Province of Nova Scotia.' This article focuses on
these models through the lenses of meta-regulatory theory and de-
liberative democracy to explore the value of restorative justice for
human and social capital policy. A short introductory section will
provide basic constitutional, legal and political background for

1 This anonymous song, long in the public domain, about release from the bondage of
slavery, captures the theme of this article by analogy. Lyrics available at http://library.time
lesstruths.org/music/Let-My-People-Go/. It may be that the edgy, proto-feminist exhorta-
tion, "You go, girl," would be an equally appropriate post-modem quip to use in this con-
text, though its gender specific nature and excessive informality might be thought by some
to be limiting!

2 See Bruce P. Archibald, Coordinating Canada's Restorative and Inclusionary Models

of Criminal Justice: The Legal Profession and the Exercise of Discretion under a Reflexive
Rule of Law, 9 CAN. CRIM. L. REV. 215 (2005).

3 NOVA SCOTIA DEP'T OF JUSTICE, RESTORATIVE JusTICE: A PROGRAMME FOR NOVA

SCOTIA (1998) [hereinafter JUNE 1998 PROGRAM DOCUMENT]; see also CHURCH COUNCIL
ON JUSTICE AND CORRECTIONS, SATISFYING JUSTICE: A COMPENDIUM OF INITIATIVES,

PROGRAMS AND LEGISLATIVE MEASURES (1996) (a somewhat dated survey of restorative
justice in Canada).
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readers who are not necessarily familiar with the Canadian legal
system as it impinges on criminal justice and human capital devel-
opment. The next section introduces meta-regulatory theory and
gives an overview of how the two criminal justice models can be
seen to regulate responses to crime in a differentiated fashion. The
third section presents a glimpse of the way in which the meta/regu-
lation of crime in a deliberative democratic framework leads to a
workable and reflexive rule of law. The final section sketches the
potential for restorative justice to contribute to a current rethink-
ing of human capital policy and capacity building in the globalized
information economy, which the deliberately democratic Canadian
regulatory state now faces.

II. CANADIAN CONSTITUTIONAL, LEGAL AND

POLITICAL BACKGROUND

The framework for the evolution of deliberative democracy in
Canada is a century old constitution, which has known various
changes over the years through judicial interpretation and formal
amendment. Key features of this constitution are described below
to set the regulation of criminal/restorative justice and human/so-
cial capacity development in context.

A. Canadian Federalism and the Charter of Rights
and Freedoms

Canada has a federal constitutional system originally designed
in 1867 to be similar in substance to the parliamentary system of
the United Kingdom, with an elected federal House of Commons,
a federally appointed Senate, and elected provincial legislatures in
addition to a responsible cabinet government.4 The original British
North America Act contains a federal power to disallow objection-
able provincial laws, the exercise of which under present political
conditions in the country is unimaginable. 5 Constitutional litiga-

4 See Constitution Act, 1867, 30 & 31 Vict., Ch. 3 (U.K.), as reprinted in R.S.C., No. 5
(Appendix 1985). This is formerly the British North America Act (1867, as amended by
the Canada Act (1982) of the Parliament of the United Kingdom, which gave Canada a
constitution with a domestic amendment procedure, pursuant to a politically controversial
request by the Government of Canada to the U.K. Parliament).

5 Decades of federal/provincial discussions on constitutional reform and two Quebec
referenda on sovereignty have proceeded on this assumption, although the Reference re
Secession of Quebec, [1998] 2 S.C.R. 217 and the federal government's Referendum Act,
R.S.C., ch. 30 (1992) in response presents a certain counter-weight to this position.
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6 CARDOZO J. OF INT'L & COMP. LAW

tion has developed a theory that federal and provincial legislative
powers are separate "water-tight compartments"-though they
have sprung some leaks over time.6 In this arrangement, cities are
subordinate creatures of the provinces, even though some metro-
politan areas now have populations far larger than the smaller
provinces.7 While the bulk of constitutional litigation prior to 1982
concerned the federal/provincial distribution of legislative author-
ity, the advent of the Canadian Charter of Rights and Freedoms
has expanded the scope of constitutional judicial review, leading to
a substantial judicialization of the Canadian legal system.8 Many
areas of Canadian law, both federal and provincial, and especially
criminal law and procedure, have been put through this new consti-
tutional sieve and altered as a result.9 The common law, as derived
from England, is the default source of law where there have been
no federal or provincial statutory incursions.10 The exception is the
private law of the Province of Quebec, which is based on a Civil
Code with origins in the French legal tradition.1 The common law
of Canada is treated as a unitary body of doctrine, since there has
been no divergent development of federal and provincial common
laws as has happened in some other federal states.12 This demo-
cratic institutional backdrop affects all aspects of criminal/restora-
tive justice, regulation and human/social capacity development,
since layers of each are under the authority of different legisla-
tures, governments, and judicial organs of the state.

6 See generally PETER W. HOGG, CONSTITUTIONAL LAW OF CANADA (4th ed. 1997).

7 The Provinces of Newfoundland and Labrador, New Brunswick, Nova Scotia, Prince
Edward Island and Saskatchewan (as well as the three northern territories) have popula-
tions smaller than the cities of Montreal, Toronto, Winnipeg and Vancouver.

8 On the rights and freedoms guaranteed by the Charter, see Part I of the Constitution
Act (1982), Schedule B to the Canada Act (1982), c. 11 (U.K.) [hereinafter Charter]. For
early detailed discussions of this shift in the focus of constitutional review and its impact on
the Canadian legal system, including the regime of criminal law and administration, see
generally DAVID BEATrY, TALKING HEADS AND THE SUPREMES: THE CANADIAN PRODUC-

TION OF CONSTITUTIONAL REVIEW (1990), passim; CHARTER LrrIGATION (Robert J.
Sharpe ed., 1987) (Ch. 3, 6, 10, 12 & 14).

9 See DON STUART, CHARTER JUSTICE IN CANADIAN CRIMINAL LAW (3d ed. 2001).
10 See GERALD L. GALL, THE CANADIAN LEGAL SYSTEM (5th ed. 2004).

11 Civil Code of Qudbec, R.S.Q., ch. 64 (1991). This modernized Civil Code recently
replaced the Civil Code of Lower Canada (1867), which had been substantially modeled
after the Code Civil des Franqais of France, otherwise known as the Code Napoleon.

12 H. Patrick Glenn, The Common Law in Canada, 74 CAN. B. REV. 261 (1995).
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B. Shared Federal/Provincial Legislative Responsibility in
Criminal Justice

What has not changed since the Charter is that the federal
Parliament of Canada has legislative authority to enact criminal
law and procedure as well as related evidence rules and sentencing
processes.' 3 However, provincial legislatures can enact laws for the
administration of justice in the province, including certain penal
laws, and can create courts of criminal jurisdiction.14 This has
meant that, while there is an aging federal Criminal Code 15 and a
new federal Youth Criminal Justice Act,16 these acts are adminis-
tered and enforced by the various provincial and territorial attor-
neys general. Provinces regulate matters like hunting and highway
traffic control through statutes of a quasi-criminal nature. Moreo-
ver, there is a unitary court system in each province, which applies
both federal laws and the laws of that province. The federally ap-
pointed Supreme Court of Canada sits at the apex of this unified
court system, hearing matters in the application of federal or pro-
vincial law from the various provincial courts of appeal.17 Legisla-
tive and administrative regulation of policing and corrections are
shared. Large municipalities and larger provinces have often es-
tablished police forces of their own, while smaller provinces and
many municipalities contract with the federal Royal Canadian
Mounted Police (RCMP) for their policing services.' 8 The federal
authorities have jurisdiction with respect to penitentiaries, to which
prisoners serving sentences of two years or more will be sent, as

13 Constitution Act, 1867, 30 & 31 Vict. Ch. 3, § 91(27) (U.K.).
14 Id. § 92 (14). A qualification is necessary here. Provinces can create provincial

courts dealing with "minor" matters and appoint (and pay) judges to staff them. However,
when a province creates a court of superior jurisdiction, the federal government will ap-
point and pay those judges under section 96.

15 Criminal Code, R.S.C., ch. C 46 (1985) (as amended) [hereinafter Criminal Code]
(first passed in 1892, it has been amended on a piecemeal basis ever since).

16 Youth Criminal Justice Act, 2002 S.C., ch. 1 (Can.) (in force April 1, 2003).
17 See PAUL WEILER, IN THE LAST RESORT: A CRITICAL STUDY OF THE SUPREME

COURT OF CANADA (1974); accord DAVID BEATTY, supra note 8. There is also a Federal
Court of Canada and a Federal Court of Appeal having relatively limited jurisdiction
chiefly in relation to administrative law matters under federal heads of legislative
authority.

18 For accounts in the context of historical evolution of policing in Canada, see CRIMI-

NOLOGY: A READER'S GUIDE CH 2 & 3 (Jane Gladstone, Richard V. Ericson & Clifford
D. Shearing eds., 1991). See also CLIFFORD D. SHEARING, F. JENNIFER LYNCH & CATHE-

RINE J. MATrHEwS, POLICING IN CANADA: A BIBLIOGRAPHY (1979) (Chs. 1, 11 & IV) (an-

notating sources that discuss the evolution of Canadian policing up to the 1970s).
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well as over early release on parole.19 On the other hand, offend-
ers sentenced to anything up to "two years less a day" will spend
their time in a provincial jail, and the provincial government will
supervise those less serious offenders who are given sentences of
probation or conditional discharges to be served in the commu-
nity. ° This is the complex picture of constitutional regulation
within which the two models of criminal justice have emerged,
which are described in Part III. Linking criminal/restorative justice
policy to human capital investment strategy adds a new level of
complexity to this mix.

C. Shared Federal/Provincial Responsibility in Human Capital
Policy Development

The legal regulation of Canadian economic and social space
relating to human capital development 2' is as fragmented as that
relating to criminal justice. The federal government regulates
banking, and aspects of the economy that are national in scope,
such as telecommunications, inter-provincial transportation, avia-
tion, and competition policy.22 The federal government was also
given jurisdiction over unemployment insurance.23 On the other
hand, under the constitutional rubric of "property and civil rights,"
the Judicial Committee of the Privy Council in the early twentieth
century expanded provincial powers over regulation of the econ-
omy, such that the whole of private law (contract, tort, restitution,
land law, trusts, and family law-except divorce), commercial law,

19 Corrections and Conditional Release Act, 1992 S.C., ch. 20 (Can.).

20 WORKING GROUP OF THE CORRECTIONAL REVIEW OF THE SOLICITOR GENERAL OF

CANADA, FEDERAL-PROVINCIAL ISSUES IN CORRECTIONS (1988) provides a helpful over-
view of this topic. See also, ALLAN MANSON, PATRICK HEALY & GARY TROTTER, SEN-
TENCING AND PENAL POLICY IN CANADA: CASES, MATERIALS AND COMMENTARY (2000)
(especially ch. 9 on probation). In provinces like Nova Scotia, legislation, such as the Cor-
rections Act, 1989 R.S.N.S., ch. 103 (Can.), provides the statutory vehicle for regulatory
implementation of correctional policy in the area of "two years less a day" and community
sanctions.

21 Throughout this article, the phrases human capital investment, human capital devel-
opment and human capacity enhancement are used interchangeably to refer to the constel-
lation of individual life choices, private sector encouragements and supporting government
programmes and policies that enable members of the workforce to upgrade and improve
their knowledge, skills and abilities in ways that help them to participate more productively
in the workforce.

22 HOGG, supra note 6.
23 Constitution Act, 1867, 30 & 31 Vict. Ch. 3, § 91(2A) (U.K.) (an immediate post

World War II amendment to the British North America Act by the Parliament of the
United Kingdom at the behest of the Canadian Government).
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insurance law, and securities regulation are provincial matters.24

There is shared federal/provincial jurisdiction in the areas of labour
and employment law, as well as taxation and pension law,25 al-
though provinces have jurisdiction in relation to most aspects of
social welfare regulation. Provinces also have jurisdiction with re-
spect to the education system, including universities, although the
federal government, through its spending power, has asserted influ-
ence over research and student loans. The federal spending power
has also been used for human resource training and certain pro-
grams encouraging economic development in areas of high unem-
ployment. In addition, while there is some co-operative inter-
delegation on matters of workers' compensation, this field is also
characterized by duplicative federal and provincial systems for
many areas. 26 This means that a coherent approach to human capi-
tal development policy, to be discussed below in Part IV, will re-
quire considerable amounts of federal/provincial co-operation,
which is not always easily managed in Canadian politics. Or per-
haps more pointedly, coordinated state, market and community
mechanisms for regulation and governance will no doubt have to
be deployed.27

III. MODELS FOR A META/REGULATORY RESPONSE TO CRIME

IN CANADA: A FOUR-SIDED PYRAMID

The 1990s saw gradual paradigm shifts in Canadian criminal
justice that can be mapped through regulatory theory. A new for-
mal inclusionary model of criminal justice may be viewed as a re-
sponsive extension of traditional command and control modes of
regulating crime. Restorative justice, at least in some of its guises,
represents a move to meta-regulation of crime governance dele-
gated in part by the state to not-for-profit community organiza-
tions. The relationships between these models can be represented

24 The original protection of private law as a provincial matter in the British North
America Act had much to do with the politics of preserving the Civil Code of Lower Ca-
nada and French culture in Quebec. See QUEBEC CIVIL LAW: AN INTRODUCTION TO QUE-

BEC PRIVATE LAW (John E.C. Brierley & Roderick A. Macdonald, eds., 1993). For the role
of the Judicial Committee of the Privy Council in this regard, see Hogg, supra note 6.

25 H. W. ARTHURS ET AL., LABOUR LAW AND INDUSTRIAL RELATIONS IN CANADA

(1993).
26 INSTITUTE ON CONTINUING LEGAL EDUC., ESSENTIALS OF WORKERS' COMPENSA-

TION LAW: PRACTICE AND PROCESS (2003).
27 Claus Offe, Civil Society and Social Order: Demarcating and Combining Market,

State and Community, 41 ARCHIVES EUROPPENNES DE SOCIOLOGIE 71 (2000).
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conceptually through a four-sided pyramid or prism that shows the
range of escalating regulatory responses to criminal harms. The
four subsections that follow address these themes. The purpose is
to present the details of these developments in ways which are un-
derstandable through the lens of deliberative democracy in Part
III, and which form a contribution to human capital investment
and community capacity development as analyzed in Part IV.

A. Canadian Justice Paradigm Shifts and Regulatory Theory

1. An Overview of Regulatory Theory

Regulatory theory has become a prominent way by which
some social scientists propose problems and explain modes of gov-
ernance in the new "glocalized" world order.28 A broad definition
of regulation, adopted in part for the purposes of this article, is as
follows: "the intentional activity of attempting to control, order or
influence the behaviour of others. '29 Parker, Scott, Lacey, and
Braithwaite rightly state:

This definition is broad in the sense that "regulation" is not lim-
ited to targeted rules that are enforced and monitored, nor is it
limited to state intervention in the economy and/or civil society.
It incorporates three basic requirements for a regulatory regime:
the setting of standards; processes for monitoring compliance
with the standards; and mechanisms for enforcing the
standards.3°

However, they also state that it is essential to examine both
the intended and unintended effects of attempts at regulation.3 a In
addition to this basic definition, a distinction is often made be-
tween command and control regulation on the one hand and re-
sponsive or reflexive regulation on the other. Command and
control regulation "involves direct top-down enforcement by gov-
ernment or its agents (e.g., when inspectors enforce compliance
with rules or when they license [or suspend] professionals or facili-

28 See ROBERT BALDWIN, COLIN ScoTr & CHRISTOPHER HOOD, A READER ON REGU-

LATION (1998); Christine Parker & John Braithwaite, Regulation, in OXFORD HANDBOOK

OF LEGAL STUDIES 119 (Peter Cane & Mark V. Tushnet eds., 2003); JOHN BRAITHWAITE

& PETER DRAHOS, GLOBAL BUSINESS REGULATION (2000) (discussing the current phe-
nomena of trends toward both localization and globalization in different domains-hence
their neologism: "glocalization").

29 Julia Black, Critical Reflections on Regulation, 27 AuSTL. J. LEGAL PHIL. 1 (2002).
30 REGULATING LAW 1 (Christine Parker et al. eds., 2004).
31 Id. at 2.
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ties). 32 Criminal or civil penalties are often attached to this sort of
repressive regulation. Responsive or reflexive regulation involves
collaboration, cooperation and self-regulation, and is often associ-
ated with enlisting the aid of private organizations.33 It has been
described as follows:

Responsive regulation: maintains that regulators are more likely
to succeed by using mechanisms that are responsive to the con-
text, conduct, and, culture of those being regulated. Escalating
sanctions can be invoked. Since a single regulatory mechanism
is seldom sufficient, the weakness of one mechanism can be
complemented by the strengths of another.34

In addition, it is helpful to deploy the concept of meta-regula-
tion In the words of Braithwaite, Healy, and Dwan:

Most generally, meta-regulation means the regulation of regula-
tion. In most cases it means regulated self-regulation-an exter-
nal regulator checks that a self-regulator is regulating internally
to externally acceptable standards. 36

Meta-regulation in its most sophisticated forms can involve
mechanisms of continuous self-improvement, systemic dissemina-
tion of best practices, and mandatory incident reporting for institu-
tional self-correction.37 Finally, it is important to recognize that
various forms of regulation reflect what Colin Scott refers to as
different "templates of accountability. ' 38 Examples include ac-

32 JOHN BRAITHWAITE, JUDITH HEALY & KATHRYN DWAN, COMMONWEALTH OF Aus-
TRALIA, THE GOVERNANCE OF HEALTH AND SAFETY QUALITY: A DISCUSSION PAPER 57

(2005).
33 Peter N. Grabosky, Using Non-Governmental Resources to Foster Regulatory Com-

pliance, 8 GOVERNANCE: INT'L J. POL'Y & ADMIN., 527, 527-50 (1995).
34 BRAITHWAITE, HEALY & DWAN, supra note 32, at 59. "Responsive regulation" is

the phrase preferred by John Braithwaite and his associates. See JOHN BRAITHWAITE, RE-

STORATIVE JUSTICE AND RESPONSIVE REGULATION (2002) [hereinafter BRAITHWAITE,

RESPONSIVE REGULATION]. European social scientists tend to use the terminology of "re-
flexive law." See GUNTHER TEUBNER, LAW AS AN AUTOPOIETIC SYSTEM (1993); Gunther
Teubner, Substantive and Reflexive Elements of Modern Law, 17 LAW & Soc'Y REV. 239
(1983). Reflexivity in a somewhat similar sense is also used by JURGEN HABERMAS, BE-
TWEEN FACTS AND NORMS: CONTRIBUTIONS TO A DISCOURSE THEORY OF DEMOCRACY

(1996) [hereinafter HABERMAS, CONTRIBTIONS TO A DISCOURSE THEORY].
35 Bronwen Morgan, The Economization of Politics: Meta-Regulation as a Form of

Nonjudicial Legality, 12 SocIo. & LEGAL STUD. 489 (2003).
36 BRAITHWAITE, HEALY & DWAN, supra note 32, at 58.
37 Id. at 15; see also CHRISTINE PARKER, THE OPEN CORPORATION: EFFECTIVE SELF-

REGULATION AND DEMOCRACY xi (2002) [hereinafter PARKER, THE OPEN CORPORATION]

(describing the learning dissemination system as "triple loop learning").
38 Colin Scott, Spontaneous Accountability, in PUBLIC ACCOUNTABILITY: DESIGNS, DI-

LEMMAS AND EXPERIENCES 174 (Michael W. Dowdle ed., 2005).
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12 CARDOZO J. OF INT'L & COMP. LAW

countability via administrative law in relation to hierarchical state
regulation, accountability through competition in relation to mar-
ket regulation, and accountability through social norms of ap-
proval/disapproval or solidarity/ostracism in communities.39

Analysis through the lenses of these different regulatory
modes is very useful in understanding the changes that Canadian
criminal justice has recently undergone. In the title of this article
and in various places in the text, the contraction "meta/regulation"
is used to refer to simultaneous use of layered regulatory mecha-
nisms, including command and control, responsive regulation and
meta-regulation. The regulatory theory and terminology just ex-
plained will be employed throughout the following description of
the evolution of Canadian criminal justice and restorative justice in
order to explicate their connection with deliberative democracy
and illuminate the way in which they may ultimately impact on
both human capital investment and community capacity
development.

2. Punish, Deter, and Rehabilitate: Command and Control
Criminal Justice

Criminal justice in Canada has its foundations deep in the pu-
nitive structure of European culture.40 The drafter of the English
legislative proposal from which the Canadian Criminal Code was
adopted strongly asserted that it was "right to hate criminals. ' 41

Kantian notions of retribution and just desert have their modern
defenders,42 but many Canadian jurists, during the heyday of the
welfare state with its confidence in social and psychological engi-
neering, abandoned a punitive approach and took up the utilitarian
mantra of rehabilitation. 43 During this era, the debates over crimi-

39 See also LAWRENCE LESSIG, CODE AND OTHER LAWS OF CYBERSPACE (1999).
40 See Hugues Parent, Essai sur la notion de la responsibilitg pdnale: analyse socio-

logique et historique de la function punitive, 6 CAN. CRIM. L. REV. 179 (2001); accord
DOUGLAS HAY ET AL., ALBION'S FATAL TREE: CRIME AND SOCIETY IN EIGHTEENTH-CEN-

TURY ENGLAND (1975).
41 SIR JAMES FITZJAMES STEPHEN, A HISTORY OF THE CRIMINAL LAW OF ENGLAND 81

(1883). The author, who proposed the statute, made this remark in the book. Id. His
proposal was, of course, never adopted in England, although it was adopted in Canada and
New Zealand.

42 See, e.g., Jeffrie G. Murphy, Does Kant Have a Theory of Punishment? 87 COLUM. L.
REV. 509 (1987); accord JEFFRIE G. MURPHY & JEAN HAMPTON, FORGIVENESS AND

MERCY (1988).
43 A series of Canadian royal commissions evaluating problems of criminal justice from

the 1930s to the 1950s promoted rehabilitative goals in addition to deterrence. During this
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nal justice policy were often centred on finding the right balance
between due process and crime control.44 (Some may feel nostal-
gia for that era in light of the current situation in much of the world
where security concerns have come to tip the balance in favour of
the control of terrorism to such an extent that due process issues
are abandoned or even ridiculed by those in government). 45 How-
ever, regardless of the purpose of the criminal sanction, the proce-
dural form of the punitive or rehabilitative criminal trial
systematically excluded the concerns of victims. Victims were gen-
erally regarded as witnesses who were under a public duty to assist
the prosecution.46 Only limited restitution was available to them in
a criminal trial.47 For full compensation they were expected to turn
to the civil courts in tort litigation or administrative processes of
criminal crime victim compensation schemes. 8 Public participa-
tion in criminal justice was limited to the jurors in a jury trial,
which, though maintaining its symbolic import, has dwindled to rel-
ative statistical insignificance. 49 For the most part, the State's insti-
tutional players in the justice system were deemed to represent

period, the Nova Scotia courts, unlike those of some other provinces, abandoned any refer-
ence to punishment or retribution through the leading sentence case: R. v. Grady, [1973] 5
N.S.R.2d. 264. The purpose of sentencing was said to be "protection of the public . . .
by . . . deterrence, or . . . reformation and rehabilitation of the offender, or . . . both
deterrence and rehabilitation." Id. at 266.

44 HERBERT L. PACKER, THE LIMITS OF THE CRIMINAL SANCTION (1968).
45 BARBARA HUDSON, JUSTICE IN THE RISK SOCIETY: CHALLENGING AND RE-AF-

FIRMING JUSTICE IN LATE MODERNITY (2003).
46 JOHN HAGAN, VICTIMS BEFORE THE LAW: THE ORGANIZATIONAL DOMINATION OF

CRIMINAL LAW (1983).
47 Criminal Code, R.S.C., ch. C 46 § 738 (1985). See James C. MacPherson, The Consti-

tutionality of the Compensation and Restitution Provisions of the Criminal Code-The Pic-
ture After Regina v. Zelensky, 11 OTTAWA L. REV. 713 (1979).

48 PETER T. BURNS, CRIMINAL INJURIES COMPENSATION passim (1992).

49 It is widely believed by Canadian scholars and practitioners of criminal law that,
despite the constitutional right in the Charter of Rights and Freedoms, section 11, to a jury
trial in criminal matters where an accused is liable to a punishment of imprisonment for
more that five years, only a tiny fraction of Canadian criminal trials are actually jury trials.
Most seasoned observers tend to estimate the number of jury trials as a fraction of all
criminal trials, at considerably less than two percent. However, because of the overlaps
among jurisdictional responsibilities of federal and provincial governments in the adminis-
tration of criminal justice, the federal agency, Statistics Canada, apparently does not track
this statistic, or does not publish it. Similarly, efforts by the author to obtain such figures
from the Department of Justice of Nova Scotia, for trials in that province, were unsuccess-

ful. See, for instance, TIM QUIGLEY, PROCEDURE IN CANADIAN CRIMINAL LAW 20-25 (ch.
20) (Looseleaf, 2007-Rel. 2) (asserting that despite its entrenchment under the Charter,
jury trial is resorted to "only in a minority of cases," making it "relatively uncommon in
Canada, especially when compared with other common law jurisdictions.").
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"the public," members of which could watch trials from the gallery
or follow them in the news. Communities, as such, had no standing
in this schema. Perhaps this typical state of affairs is what has led
some observers to see criminal law, in its most grossly hierarchical
form, as being the paradigmatic model of command and control
regulation." This view is challenged below. But in any event, as
Nicola Lacey points out, even command and control criminal law
encompasses all three regulatory functions: legislatures set stan-
dards for substantive conduct by criminalizing certain acts or omis-
sions, while criminal procedure and evidence rules establish
processes for monitoring compliance, and the institutions of police,
prosecutors, courts and correctional officials constitute agents that
are mechanisms for enforcing the standards.51

3. Canadian Criminal Justice in the 1980s: A Crisis
of Confidence

The 1980s saw the development of a crisis in confidence about
the Canadian criminal justice system. Politicians were under pres-
sure to cope with what were perceived as rising crime rates and the
need for reform. 2 Some criminologists expressed legitimate pessi-
mism about the value of many correctional strategies, and the
phrase "nothing works" received unfortunate prominence. 3 The
Law Reform Commission of Canada undertook a full review of
criminal law and procedure on the assumption that the former was
incoherent and the latter inadequate to interests of both security
and due process. 54 Citing the evils of disparity and excessive puni-
tiveness, the Canadian Sentencing Commission advocated sweep-
ing changes to sentencing law and practices, involving codification
of standards and a permanent sentencing commission to periodi-

50 HUGH COLLINS, REGULATING CONTRACTS 65 (1999). It is to be noted that not only
offenders but also witnesses can be arrested for failure to cooperate with the criminal regu-
latory process. Criminal Code, §§ 705-708.

51 Nicola Lacey, Criminalization as Regulation: The Role of Criminal Law, in REGU-

LATING LAW, supra, note 30, at 144 (concentrating largely on substantive criminal law as
regulation).

52 Gov'T OF CAN., THE CRIMINAL LAW IN CANADIAN SOCIETY (1982).
53 Robert Martinson, What Works? Questions and Answers about Prison Reform, 35

PUB. INT. 22 (1974). The author, who had originated the phrase "nothing works," tried to
correct its misuse in this publication. He apparently felt responsible for a growing negativ-
ism in correctional policy in North America and tragically committed suicide.

54 LAW REFORM COMM'N OF CAN., REPORT ON RECODIJYING CRIMINAL LAW (rev.
1987) (Revised and Enlarged Edition of Report 30); LAw REFORM COMM'N OF CAN., 1
RECODIFYING CRIMINAL PROCEDURE (1990) (Report 33).
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cally revise new sentencing guidelines.55 Women's organizations
attacked the sexist nature of sexual assault laws and related eviden-
tiary procedures.56 Victim's rights organizations were complaining
that the criminal justice system was soft on crime as well as de-
manding greater participation in the criminal process.57 The due
process-oriented Young Offenders Act, introduced in 1984 to re-
place the ancient and paternalistic Juvenile Delinquents Act, was
widely seen to be ineffective in deterring the criminal behaviour of
unruly and dangerous youth.58

4. Dissonance and Complexity in Criminal Justice Reforms
of the 1990s

The 1990s saw Parliament respond to the concerns of the pre-
vious decade in a cautious manner. While there was no general
reform of substantive criminal law and procedure, and no perma-
nent sentencing commission established, the Criminal Code was
amended to do what some thought were two contradictory things.
Firstly, a statutory statement of sentencing law introduced a code
of utilitarian sentencing purposes, while imposing a limiting princi-
ple of proportionality.5 9 Secondly, the amendments introduced the
possible use of community-based "alternative measures," subject
to minimum statutory criteria, through which an appropriate pro-
gram would be authorized by the relevant provincial attorney gen-
eral.60 Then a series of amendments to the Criminal Code and
Corrections and Conditional Release Act, opened virtually all

55 CAN. SENTENCING COMM'N, SENTENCING REFORM: A CANADIAN APPROACH (1989).
A key recommendation of this report was the establishment of a permanent sentencing
commission which would keep a statistical eye on sentencing patterns and adjust sentenc-
ing guidelines to meet emerging policy requirements in an independent fashion, subject
only to a parliamentary override. This was clearly a "responsive regulation" strategy which
was never implemented as envisioned.

56 CHRISTINE L. M. BOYLE ET AL., A FEMINIST REVIEW OF CRIMINAL LAW (1985).
57 See KENT ROACH, DUE PROCESS AND VICTIM'S RIGHTS: THE NEW LAW AND POLIT-

ICS OF CRIMINAL JUSTICE (1999).
58 The Young Offenders Act, R.S.C., ch. Y 1 (1985) replaced the Juvenile Delinquents

Act, R.S.C., ch. J 3 (1970). In fact, though debatable, the evidence seems to be that not-
withstanding the introduction of the Young Offenders Act, the number of cases in youth
court sharply increased before leveling off later in the 1990s. See NICHOLAS C. BALA,
YOUTH CRIMINAL JUSTICE LAW 28-31, 553-54 (2003); NICHOLAS C. BALA, YoUNo OF-
FENDERS LAW 16-18 (1997).

59 Criminal Code, R.S.C., ch. C 46, §§ 718, 718.1, 718.2 (1985). The reforms also intro-
duced what amounts to "house arrest," curiously called a "conditional sentence of impris-
onment" as a sentencing option, see §§ 742-742.7.

60 Id. § 717.
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levels of the criminal trial to victim input, in a move which was
mirrored by provincial legislatures which all passed "victims' bills
of rights. '61 Parliament, after extensive consultation, introduced
the Youth Criminal Justice Act (YCJA) 62 to replace the relatively
recent but discredited Young Offenders Act. The YCJA on the
one hand broadened the ability of the prosecution to transfer cases
of serious youth offending to adult court, while on the other en-
couraged the use of police cautions as well as extra-judicial sanc-
tions, such as case conferencing and restorative justice
conferencing.63 In relation to both the adult and youth reforms,
the politicians were in a canny fashion, selling the image of being
tough on crime to various segments of the public (including vic-
tims' organizations), while listening to their professional advisors
who were advising a reduction of high incarceration rates, which
was increasing both recidivism and costs. Non-punitive approaches
were legislated while being promoted as not soft on crime.

On the surface there appeared to be a good deal of dissonance
among various aspects of these reforms. They certainly were com-
plex. More importantly, this series of statutory changes laid the
groundwork for the development of the formal inclusionary and
restorative models for regulating crime to which we now turn. The
first of these models offers limited promise for change, while the
second contains the seeds of a form of deliberative democracy that
may blossom into significant developments for human capital in-
vestment and community capacity building.

B. Formal Inclusionary Criminal Justice: Regulating Hybrid
Command and Response

The regulation of criminal procedure in Canada has shifted
from traditional command and control to a model more responsive
to and inclusive of those affected by it, particularly victims. The
phenomenon has occurred in relation to the exercise of discretion
at police, prosecution, and judicial and correctional levels. While
this process, described below, has humanized the criminal justice

61 See JOAN BARRETT, BALANCING CHARTER INTERESTS: VICTIMs' RIGHTS AND
THIRD PARTY REMEDIES Ch. 6 (2001).

62 See HOUSE OF COMMONS STANDING COMM. ON JUSTICE AND LEGAL AFFAIRS, RE-

NEWING YoUTH JUSTICE 55 (1997). Contrary to public expectations, this report advocated
greater use of police cautioning, family group conferencing, and circle sentencing.

63 See Youth Criminal Justice Act, 2002 S.C., ch. 1, §§ 4-12 (Can.) for programmes of
"extra-judicial measures" and "extra-judicial sanctions."
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process to a significant degree, it has not opened it in a democratic
way to human capital investment and community capacity develop-
ment potential in the same manner as has restorative justice.

1. Nuanced Substantive Purposes with Victim
Inclusive Procedure

The formal inclusionary model of criminal justice that
emerged from the reforms of the 1990s is largely familiar. The
modern rehabilitative approach to offenders is expanded to a full
range of utilitarian purposes for the criminal sanction: denuncia-
tion, deterrence (specific and general), separating offenders from
society (incapacitation), assisting rehabilitation, reparation to vic-
tims and community, and "promot[ing] a sense of responsibility
among offenders and acknowledgement of the harm done to vic-
tims and to the community. ' 64 Punishment is not a goal, although
the punitive burden of criminal sanctions is recognized by the prin-
ciple of proportionality, which limits what can be done in the name
of the utilitarian purposes.6 5 This attempt to turn retributivism on
its head, as a limiting principle rather than a purpose of sentencing,
was a key tenet of the Canadian Sentencing Commission and of
Parliament.66 This policy, however, has not been fully understood
by the Supreme Court of Canada, which persists in seeing punish-
ment as a purpose of sentencing.67 Thus, in terms of regulation by
setting standards of substantive conduct (criminalization) in rela-
tion to familiar utilitarian theories of affecting human behaviour
through criminal sanctions, there is not much that is new. While
new crimes are added to the litany of proscribed conduct, the in-
ventory looks pretty standard.68 The common mantra is still "if

64 See Criminal Code § 718(a)-(f) (1985). There are a number of theoretical justifica-
tions which could be advanced to support these objectives, individually and collectively.

65 See Criminal Code § 718.1, which says that a sentence is to be proportional to the

degree of responsibility of the offender and the degree of the harm, while § 718.2 elabo-
rates upon the proportionality principle through discussion of corollaries such as aggravat-
ing and mitigating circumstances, equality, totality, and restraint.

66 See CAN. SENTENCING COMM'N, supra note 55; David Daubney, Taking Responsibil-
ity: Report of the Standing Committee on Justice and the Solicitor General on its Review
of Sentencing, Conditional Releases and Related Aspects of Corrections (1988).

67 See, e.g., R. v. Proulx, [20001 1 S.C.R. 61; accord Archibald, supra note 2 (providing a
full argument on this point).

68 Aircraft hijacking, hate crime, sexual harassment, and stalking are among the list of

modern innovations which have been added to the usual list of offences against the person,
property, the State, etc., which are historically found in criminal codes.
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you commit the crime you do the time"-or some equivalent.69

This is direct top-down, command and control regulation of beha-
viour by the legislative branch of the state, at least to the extent
that law-abiding citizens do not "self-regulate" or contribute re-
sponsively to the regulatory process through private prosecutions.7 °

The primary changes in the new formal, inclusionary model
are thus procedural. The old adversarial process was dyadic: the
parties to a criminal proceeding were the state and the accused or
offender.71 The new criminal trial is still highly formal in that
Crown and defence are bound by strict adversarial procedure and
rules of evidence, but the victim has been given participatory status
at virtually every stage of the criminal process. 72 Though unlike a
French criminal trial where the victim may formally constitute her-
self as a "civil party,"73 the Canadian victim is nonetheless
pragmatically given a wide range of opportunities for input. She
may influence the exercise of discretion, or regulatory authority,
from beginning to end of the regulatory process. Police investiga-
tion protocols mandate consultation with the victim prior to laying
charges.74 Victims' interests are to be taken into account at bail
hearings. Prosecutor protocols require victims' views be given
recognition in plea discussions and sentencing submissions.7 6 Vic-
tim privacy is given increased protection through "rape shield"
provisions77 and rules concerning access to medical records.7 8 Vic-

69 There is increasing concern in the criminological literature that this is an empty
promise. High arrest rates are not followed by high conviction rates, often because of the
failure of witnesses to appear or other criminal justice snafus.

70 See Lacey, supra note 51.
71 This is reflected in the common style of cause in criminal matters. See CANADIAN

GUIDE TO UNIFORM LEGAL CITATION § 3.1, 3.2.1 & 3.2.2.8 (setting out guide rules on the
practice). I am, of course, using the word "accused" to apply to those charged and against
whom there has been no finding of guilt, and the word "offender" to apply to an accused
that has pled guilty or been found guilty, largely in relation to their status in the sentencing
hearing or while under the control of correction officials.

72 For an excellent review of current Canadian trial procedure, see TIM QUIGLEY, PRO-
CEDURE IN CANADIAN CRIMINAL LAW (2005).

73 SERGE GUINCHARD & JACQUES BUISSON, PROC8DURE PtNALE (2000).
74 ONT. ATT'Y GEN. ADVISORY COMM, CHARGE SCREENING, DISCLOSURE AND RESO-

LUTION DISCUSSIONS (1993) (the Martin Committee).
75 See Criminal Code, § 518(1)(d.2) (1985).
76 See Nova Scotia Public Prosecution Service, Spousal/Partner Violence Policy, in

CROWN AITORNEY MANUAL: PROSECUTION AND ADMINISTRATIVE POLICIES FOR THE

PPS (updated June 1, 2004), available at http:llwww.gov.ns.ca/pps/ca-manual.htm; MINIS-
TER OF JUSTICE, FEDERAL PROSECUTION SERVICE DESKBOOK ch. 20 (2000). Final deci-
sions rest with the prosecutor; the victim has no veto.

77 See Criminal Code, § 276.
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tims may provide victim impact statements at sentencing.79 Victims
obtain information about offenders serving sentences, attend Pa-
role Board hearings, and present victim impact statements there.8 °

Victims have status in jury proceedings under the so-called "faint
hope clause" where offenders serving life sentences for homicide
may apply for early parole. 81 Finally, victims participate in pro-
ceedings of review boards dealing with persons who have been
found not criminally responsible by reason of mental disorder.82

Thus while victims have not yet been given the right to cross-ex-
amine witnesses, the right to make submissions on the issue of cul-
pability, or rights of appeal in criminal proceedings, the new
inclusionary criminal process is heavily triadic in significant other
ways.83

The change underlying this label of "a formal inclusionary
model" relates to the "processes for monitoring compliance with
the standards" and the "mechanisms for enforcing the standards."
In this regard, it is interesting that regulatory theory, in particular
notions of self-regulation and meta-regulation, can be applied not
only to the state's regulation of the private sector, but also to the
manner in which subordinate divisions or agencies of the state are
regulated in relation to public regulatory standards.84 In this case,
it is critical to see how the discretion of police, prosecutorial, judi-
cial and correctional officials is exercised, the extent to which these
agents of the state are responsive to victims' interests, and the de-
gree to which compliance with such requirements is regulated or is
left to self-regulation. Moreover, some of these forms of regula-
tion and accountability may be seen as being of a hybrid charac-
ter-sometimes a variant of command and control and at other
times more responsive.85 What follows is an overview of regulatory
issues related to the formal inclusionary model of criminal justice,
largely in the nature of a research agenda. Note, however, that

78 See id. § 278.1-278.91.
79 See id. § 722-722.2.
80 For details of the procedures to be observed regarding these, see Corrections and

Conditional Release Act, R.S.C., ch. 20, §§ 26, 101, 140, 142 (1992).
81 See Criminal Code, § 745.63 (1985).
82 Id., §§ 672.5, 672.54, 672.541.
83 As mentioned in note 71, supra, the style of cause in a Canadian criminal proceeding

is R. v. Smith or some equivalent, in that all prosecutions are commenced in the name of
the Queen. The complainant is not a formally recognized party.

84 Morgan, supra note 35.
85 Scott, supra note 38.
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many of the concerns addressed here about the exercise of official
discretion spill over to the restorative model of criminal justice,
which is addressed in the next section.

2. The Regulatory Influence of More Formal Victim Scrutiny
and Participation

Firstly, the participation of the victim in various aspects of the
formal criminal process may be seen as a kind of regulatory mecha-
nism in and of itself. The Crown and accused are engaged in the
adversarial struggle because of an allegation that the victim has
been harmed, a criminal process response is warranted, and is to be
conducted by the state. The victim may now maintain a kind of
"watching brief" to see that her interests are not ignored. This in
itself may change the behaviour of the relevant state agents. More-
over, she may make her views known more or less forcefully on
how various aspects of the process should be conducted. The vic-
tim's participation in this manner is clearly an attempt to influence
the behaviour of those involved and may have a greater or lesser
regulatory impact, depending on the circumstances. While statis-
tics are available concerning rates of victim participation,86 it would
be useful to know what types of victim interventions can be corre-
lated with what outcomes and under what conditions. It is also
important to know how the victim and other participants in this
"regulatory" process view the effectiveness of victim participation.
Some research indicates that victim inclusion measures, for exam-
ple victim impact statements, have not had the expected positive
effects on the criminal trial, and that the formality of this sort of
victim engagement with the criminal process is not satisfying to
victims.

87

86 See POLICY CTR. FOR VICTIM ISSUES, MULTI-SITE SURVEY OF VICTIMS OF CRIME

AND CRIMINAL JUSTICE PROFESSIONALS ACROSS CANADA 128 (2004). Table 87 gives de-
tailed statistics of victim participation in parole or correctional processes.

87 Edna Erez, Leigh Roeger & Michael O'Connell, Victim Impact Statements in South
Australia, in INTERNATIONAL VICTIMOLOGY: SELECTED PAPERS FROM THE 8TH INTERNA-

TIONAL SYMPOSIUM (Chris Sumner et al. eds. 1996); see also Robert C. Davis & Barbara E.
Smith, Victim Impact Statements and Victim Satisfaction: An Unfulfilled Promise?, 22 J.
CRIM. JUST. 1 (1994).
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3. Policing: From Public Command and Control to Plural
Responsive Governance

The police might, at first, be thought of as state agents for
criminal justice who operate from a pure command and control
regulatory framework. After all, state police have traditionally
been organized in a para-military command organization under di-
rect, top-down control from the responsible ministry of govern-
ment. Many Canadian police forces still operate in this manner.88

However, most provinces have police commissions, independent
public bodies with citizen representation, which exercise oversight
with respect to policing standards in the jurisdiction and with a
mandate to investigate complaints against police officers or police
forces.89 Within the state, this system creates a regulatory system
at arm's length from the governmental/political process at least on
some issues. Police commissions may also regulate the burgeoning
numbers of private security organizations that operate in all parts
of Canada. 90 In so far as this involves the setting of standards by
which private policing organizations self-regulate, with varying de-
grees of public supervision, this may be seen as an example of
meta-regulation. The organization and practices of private, corpo-
rate policing will vary dramatically with the needs of the clients or
communities that have purchased their services.91 When such or-
ganizations invoke the criminal law, they must comply with public
requirements, such as private citizen arrest powers.92 Thus, to the
extent that public or private police organizations arrest and charge
suspects, and interview potential witnesses, including victims, they
may operate within a command and control framework. However,
public police forces are moving toward more responsive commu-
nity policing models which purport to take into account the inter-
ests and views of the people and communities with whom they

88 In Canada, the national police force, the RCMP accountable to Parliament through

the Ministry of the Solicitor General, most closely corresponds to this para-military model.
89 See, e.g., Police Act, R.S.N.S., ch. 31 (2004).

90 Joe Hermer et al., Policing in Canada in the 21st Century: Directions for Law Reform:

A Socio-Legal Analysis, in RE-IMAGINING POLICING IN CANADA 22 (Dennis Cooley ed.,
2002).

91 Clifford Shearing & Jennifer Wood, Nodal Governance, Democracy and the New
'Denizens,' 30 J.L. & Soc'y 400 (2003).

92 Criminal Code § 494. Some private security organization employees may have ob-
tained the status of special constables with the power to exercise public authority as peace

officers under the Criminal Code, etc.
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interact.93 Moreover, private policing within the world of corpo-
rate victims, for example, may prefer private dispute resolution al-
ternatives to the use of the public justice system. 94 The point here
is that the front end of Canada's formal, inclusionary justice sys-
tem, that is the part governed by the exercise of police discretion, is
now characterized by plural forms of responsive regulation which
are at odds with a simplistic command and control vision of polic-
ing.95 More empirical research would help to see what is happen-
ing on the ground.

4. Prosecutions: From Direct Top-Down to Arm's
Length Regulation

Public prosecutors obviously play a key role in the formal in-
clusionary model of justice. Historically, they were regulated in
Canada from a command and control perspective under the au-
thority of the relevant attorney-general. 96 However, unlike coun-
tries where prosecutors are under a duty to prosecute all offences
which come to their attention when there is an evidentiary basis for
doing so, 9 7 prosecutors in common law countries have discretion as
to whether to prosecute. This is a critical juncture for regulatory
control. Since attorneys general cannot prosecute all offences per-
sonally, early attempts to formalize regulatory control over the ex-
ercise of prosecutorial discretion involved the promulgation of
directives that set preliminary evidential thresholds, coupled with
enumerated factors for assessing whether a prosecution would be

93 See DONALD H. J. CLAIRMONT, To THE FOREFRONT: COMMUNITY-BASED ZONE PO-
LICING IN HALIFAX (1990); see also Hermer et al., supra note 90; see Police Act, R.S.N.S.,
ch. 31 (2004), which for the first time makes statutory reference to "communities" in sec-
tion 5(2): "The Minister shall promote the preservation of peace, the prevention of crime,
the efficiency of police services and the improvement of police relationships with commu-
nities within the Province."

94 See Shearing & Wood, supra note 91.
95 LAW COMM'N OF CAN., IN SEARCH OF SECURITY: THE FUTURE OF POLICING IN CA-

NADA (2006).
96 See PHILIP C. STENNING, APPEARING FOR THE CROWN: A LEGAL AND HISTORICAL

REVIEW OF PROSECUTORIAL AUTHORITY IN CANADA (1986).
97 Italy and Germany fall into this category, at least in formal terms. See Guiseppe Di

Federico, Prosecutorial Independence and the Democratic Requirement of Accountability in
Italy: Analysis of a Deviant Case in Comparative Perspective, in THE ROLE OF THE PUBLIC

PROSECUTOR IN CRIMINAL JUSTICE, ACCORDING TO DIFFERENT CONSTITUTIONAL SYS-
TEMS 371 (1996); John H. Langbein & Lloyd L. Weinrib, Continental Criminal Procedure:
"Myth" and Reality, 87 YALE L.J. 1549 (1978). For a discussion of the duty to prosecute in
Europe in general, see JULIA FIONDA, PUBLIC PROSECUTORS AND DISCRETION: A COM-
PARATIVE STUDY (1995).
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in the public interest.98 These are the bases for decisions to carry a
prosecution forward or to stay or withdraw charges. Public com-
plaint about partisan and corrupt political interference in the pros-
ecution process has led to a more complex regulatory framework in
some jurisdictions. Australian states and territories led the way by
creating the office of a statutorily independent office of the Direc-
tor of Public Prosecutions (DPP) with top-down directions by the
elected attorney general only through public written instructions,
and with the DPP making an annual report submitted directly to
the legislature to ensure public accountability for the office. 99

Nova Scotia was the first Canadian jurisdiction to adopt such a
prosecutions system, 100 while the federal jurisdiction" 1 and Quebec
have recently followed suit.10 2 Other Canadian jurisdictions have
resisted reform proposals to this effect.1 0 3 The independent DPP
model presents a partial separation of powers combined with com-
mand and control as a regulatory approach. This might be thought
an example of Morgan's meta-regulation in the public sphere. 4

To the extent that prosecutorial guidelines and protocols in various
Canadian provinces also establish certain procedures for consulting
with victims, these may be seen as movement toward responsive
regulation of the prosecutorial function in the formal inclusionary
model. 0 5 But it should be noted that thoroughly responsive mea-

98 See MINISTER OF JUSTICE, supra note 76, ch. 15. See also BRUCE P. ARCHIBALD,

PROSECUTING OFFICERS AND THE ADMINISTRATION OF CRIMINAL JUSTICE IN NOVA SCO-

TIA: A STUDY PAPER pt. 2 (1989); QUIGLEY, supra note 49, ch. 16.
99 See PROVINCE OF NOVA SCOTIA, WALKING THE TIGHTROPE OF JUSTICE: AN EXAMI-

NATION OF THE OFFICE OF THE ATTORNEY GENERAL-A SERIES OF OPINION PAPERS

(1989) (containing a useful overview of the Australian experience).
100 See Bruce Archibald, The Politics of Prosecutorial Discretion: Institutional Structures

and the Tensions between Punitive and Restorative Paradigms of Justice, 3 CAN. CRIM. L.
REV. 69 (1998) [hereinafter Archibald, Politics of Prosecutorial Discretion]; see Public
Prosecutions Act, S.N.S., ch. 21 (1990).

101 Director of Public Prosecutions Act, 2006 S.C., ch. 9 (Can.). This is Part III of Ca-

nada, Bill C-2, Federal Accountability Act, 1st Sess., 39th Parl., 2006 (as passed by the
House of Commons June 21, 2006).

102 An Act Respecting the Director of Criminal and Penal Prosecutions, R.S.Q., ch. D-
9.1, 1 (2007).

103 Early Law Reform Commission of Canada recommendations to this end were only
recently adopted by Canadian Parliament, while British Columbia has taken partial steps
in this direction. See Archibald, Politics of Prosecutorial Discretion, supra note 100.

104 Morgan, supra note 35.
105 See Bruce Archibald, Report, Prosecutors, Democracy and the Public Interest:

Prosecutorial Discretion and Its Limits in Canada, Canadian National Report at the 16th
Congress of the International Academy of Comparative Law, Brisbane Conference (July
14-20, 2002).
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sures, such as the establishment of appeal or complaint procedures
available to aggrieved victims or other members of the public, have
generally been resisted by Canadian prosecution systems. Remote
command and control as a regulatory strategy may thus be seen to
predominate the exercise of prosecutorial discretion in the formal
inclusionary model. However, additional empirical research would
elucidate the real nature of the mix of regulatory strategies in this
domain.

5. Judicial Independence: Balancing Statutory Direction
and Self-Regulation

Judges are not usually characterized as regulators, but in ac-
cordance with the broad definition of regulation posited at the out-
set of this paper, they certainly can be. 10 6 The phrase command
and control might be replaced by "adjudicate and order" in this
context, since judges don't directly control the execution of their
commands. The legal system provides that others will do this for
them. 07 To the extent that liberal democracies have almost univer-
sally adopted some variant of the separation of powers, judges can
be seen as a self-regulating group of regulators. Hallmarks of judi-
cial independence in Canada are said to relate to security of ten-
ure, financial security and institutional independence. 10 8 Judges
are controlled politically only by statutory direction from legisla-
tures within the bounds of constitutional limits.0 9 The Constitu-
tion and judicature acts have traditionally set out the jurisdiction of
courts, allowing them to decide cases by applying laws relevant to
the facts they find through the rules of evidence and procedure.110

106 A chapter dealing with such a proposition is an interesting omission from PARKER ET

AL., supra note 30.
107 This task normally falls to prothonotaries, court clerks, secretaries, sheriffs, police

officers, and correctional officers.
108 See Valente v. The Queen, [1985] 2 S.C.R. 673.
109 There can be considerable argument in any constitutional democracy concerning the

extent to which legislators may direct the conduct of judges by statute. It is entirely inap-
propriate, however, for the executive branch to direct judges. See PETER H. RUSSELL, THE

JUDICIARY IN CANADA: THE THIRD BRANCH OF GOVERNMENT (1988); JANET L. HIEBERT,

CHARTER CONFLICTS: WHAT 1S PARLIAMENT'S ROLE? (2002); A. Wayne MacKay, The
Legislature, the Executive and the Courts: The Delicate Balance of Power or Who is Run-
ning this Country Anyway?, 24 DALHOUSIE L.J. 37 (2001).

110 Jurisdiction is the key concept for demarcating the boundaries of judicial "regula-
tory" action. For detailed discussion with application to the administration of criminal law
in Canada, see STUART J. WHITLEY, JURISDICTION IN CANADIAN CRIMINAL LAW (1985);
Quigley, supra note 49, ch. 3.
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Common law judges act as passive umpires in a judicial process
where the parties control the matters brought to the courts for ad-
judicative "regulation." This is unlike continental European judges
and those in other countries who actively control the investigation
of issues and shape the matters brought to the court for decision.'11

Canadian judges thus do not act as regulatory inspectors patrolling
society for infringements of the law.

Historically, the main means of regulating lower court judges
was through courts of appeal-a form of internal, hierarchical self-
regulation. 12 In recent times, however, judicial self-regulation in
Canada has also occurred through judicial councils which elaborate
standards of judicial behaviour, engage in judicial education to in-
culcate such standards, and deal with both internal and public com-
plaints against members of the judiciary. 13 The Federal Canadian
Judicial Council, first created under the Judges Act in 1975, is com-
posed entirely of all the federally appointed chief and associate
chief justices of courts in Canada.' 14 This is clearly a very pure
form of self-regulation. By contrast, several provincial judicial
councils have representation from members of the bar and of the
general public.115 This may be seen to be a more participatory
form of judicial regulation, though one which rests on a different

111 See Jean Largier, The Preliminary Investigation by the French juge d'instruction, 19
No. IRE. LEG. Q. 32 (1968); GUINCHARD & BUISSON, supra note 73, at 561-661. Some
exceptions appear to be emerging in this area as Canadian judges are being given a greater
supervisory role over police in the areas of electronic surveillance; see Criminal Code
§§ 184.3, 185.

112 That said, criminal courts of appeal are a relatively recent invention in common law

jurisdictions. For example, the U.K. Court of Criminal Appeal was established in 1907.
For a brief discussion of these matters, see Woolmington v. Director of Public Prosecu-
tions, [1935] A.C. 462 (H.L.). Prior to this, there was a more collegial form of self-regula-
tion in England-the Court of Crown Cases Reserved.

113 MARTIN L. FRIEDLAND, A PLACE APART: JUDICIAL INDEPENDENCE AND AccouN-r-

ABILITY IN CANADA (1995) (Report prepared for the Canadian Judicial Council). A recur-
ring problem for the Council is to explain to complainants why their matter is a legal
matter properly dealt with by an appeal, rather than a judicial conduct problem within the
mandate of the Council.

114 Judges Act, R.S.C., ch. J 1 (1985). This means all provincial superior courts, includ-

ing courts of appeal, as well as federal and territorial courts; the Council is chaired by the
Chief Justice of Canada.

115 See, e.g., the Provincial Court Judges Acts of Alberta, British Columbia, Manitoba,

and Nova Scotia: Provincial Court Act, R.S.A., ch. P 31 (2000); Provincial Court Act,
R.S.B.C., ch. 379 (1996); Provincial Court Act, R.S.M. ch. C 275; Provincial Court Act,
R.S.N.S., ch. 238 (1989).
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view of judicial independence rather than the federal scheme. 116

To the extent that judges have a key institutional role in the formal
inclusionary model of criminal justice, it is often limited to an "ad-
judicate and order" approach: find guilt or innocence according to
the law and the facts, sentence the guilty according to the circum-
stances and his background, make an order for restitution to the
victim, and levy a victim fine surcharge where appropriate. Insofar
as there is discretionary judgement to be exercised in these mat-
ters, a judge operating in this intellectual framework will self-regu-
late with an eye toward the court of appeal precedents and the
current standards of judicial behaviour.117

6. Corrections: Command and Control, Responsive Regulation
and Meta-Regulation

Correctional regimes in Canada are split between command
and control and more responsive approaches to regulation. To the
extent that one has carceral institutions in mind, there is, of course,
a heavy emphasis on command and control." 8 Controlling security
is clearly a major concern for prison wardens, whether the focus is
on impermeable perimeters in relation to all inmates and outsiders,
or special regimes of incapacitation for the dangerous and protec-
tion of the vulnerable. Canadian prison guards, like those outside
Canada, are first and foremost trained in relation to controlling
prison populations. Other considerations are secondary. Within
correctional institutions, however, there may be programming
aimed at education, treatment, rehabilitation or social re-integra-
tion of offenders." 9 The degree to which such programming is

116 The extent to which complainants against federal judges should control judicial coun-

cil process by recourse to the courts is an ongoing issue in Canada. See Taylor v. Canada
(Attorney General), [2003] 3 F.C. 3.

117 Some judges, however, take the view that the Canadian Judicial Council has no au-
thority to discipline judges short of a recommendation for removal. The Council, however,
has taken the position that it can express its concerns about a judge's behaviour while
confirming his or her fitness to remain in office. Some provincial schemes explicitly allow
for discipline short of removal to be imposed by a judicial council, and even provide for
alternate dispute resolution techniques to be invoked as between an impugned judge and
complainant.

118 For a vivid personal account of experience under this command and control system
along with an assessment of its limited impact on prospects for lasting personal reform and
rehabilitation, see JuLIus MELNITZER, MAXIMUM, MINIMUM, MEDIUM: A JOURNEY

THROUGH CANADIAN PRISONS (1995).
119 EMMA J. PALMER, OFFENDING BEHAVIOUR: MORAL REASONING, CRIMINAL CON-

DUCt AND THE REHABILITATION OF OFFENDERS (2003) (demonstrating, on the whole, that
by greater understanding of the psychosocial and moral basis of offending behaviour, it has
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available is often related to the classification of the institution as
maximum, medium or minimum security. The rigidity of the con-
trol and the regulatory responsiveness of an institution to offender
needs, as opposed to security needs, are in inverse proportion to
the institution's security classification within the institutional
hierarchy.

On the other hand, parole 120 and probation 121 regimes are pri-
marily about responsive regulation rather than control. Supervis-
ing those serving sentences in the community under either of these
regulatory regimes is about regulating public risks and responding
to individual offender needs. Parole and probation officers typi-
cally have such heavy case loads that they must rely heavily on
offender self-regulation. 122 If there are conditions of probation or
parole that require participation in community programmes of ed-
ucation, treatment or rehabilitation, these services may be pro-
vided by public or private organizations. If the offender chooses a
private program, there may or may not be any regulatory supervi-
sion by the correctional system other than approval of the individ-
ual offender's choice. If private programs are authorized by the
correctional system, there may be meta-regulation through vetting
the service provider's personnel, establishing contractual stan-
dards, and reviews to determine whether these standards have
been complied with.' 2 3 This latter situation may represent sophisti-
cated meta-regulation to the degree that program delivery stan-
dards require constant improvement, dissemination of findings or
practice standards through such mechanisms as triple-loop learning
or reporting of problematic incidents. There is fertile ground here
for empirical research on what regulatory approaches are best and
in which circumstances. What is clear, however, is that correctional

been, and would become easier to develop increasingly appropriate and multi-faceted
programmes to aid in the rehabilitation of offenders).

120 See Corrections and Conditional Release Act, R.S.C., ch. 20 (1992).
121 For detailed discussion of parole and probation and their impact on offender rehabil-

itation, see COLIN GOFF, CoRREcnONS IN CANADA chs. 4 & 5 (1999).
122 Electronic bracelets may now assist parole and probation officers in this regard, even

if its impact on recividism may not differ from the effect of other forms of criminal sanction
on the same. See, e.g., JAMES BONTA, SUZANNE WALLACE-CAPRETA & JENNIFER

ROONEY, ELECTRONIC MONITORING IN CANADA chs. III & IV (1999), available at http://
ww2.psepc-sppcc.gc.ca/publications/corrections/pdf/em-e.pdf.

123 See, e.g., Correctional Service Canada, Sexual Offender Programs, available at http://

www.csc-scc.gc.ca/text/prgrm/correctional/sexoffe.shtml (last visited Aug. 23, 2007).
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regimes in Canada are far from being simply a matter of command
and control, though there are constant claims that over-reliance on
imprisonment gives more prominence to command and control
than is desirable. 2

7. Conclusion: Hybrid Regulation, Limited Inclusion,
Fragmentation & Due Process

Four concluding observations may be made about the formal
inclusionary model of criminal justice. The first is that, as far as the
foregoing discussion of the exercise of police, prosecutorial, judi-
cial and correctional discretion is concerned, the formal criminal
justice system is far less based on a straight-forward concept of
command and control regulation than the casual observer might
think. A hybrid mix of regulatory styles is involved at all levels,
although the command and control approach to regulation often
predominates. The second is that the model is far less inclusionary
than the label might lead one to expect. While victims' interests
are purportedly addressed at all levels of the process, the formal
nature of this participation may render it far less effective or satis-
fying than its initial promises suggest. 125 In addition, community
interests are not included, with the exception of a new direction to
use the principle of restraint in the incarceration of aboriginal of-
fenders and to take community interests into account in policing.126

The current Canadian formal model is not, for example, as inclu-
sive as Koori courts in Australia, which have elders sitting as asses-
sors with a judge and other original peoples' participants from the
local community.1 27 The third is that formal criminal justice regula-
tion is fragmented among state institutions with highly disparate
cultures, internal norms, and external pressures. 128 Regulatory co-
herence is difficult to maintain under conditions where police,
prosecutors, judges and correctional officials may be pulling in dif-

124 See THE CASE FOR PENAL ABOLrnION (W. Gordon West & Ruth Morris, eds., 2000).

125 Erez, Roeger & O'Connell, supra note 87.

126 See Criminal Code, § 718.2(e) (1985); R. v. Gladue, [1999] 1 S.C.R. 688.

127 1 owe this insight to a discussion with Jennifer Wood, Research Associate at the

Regulatory Institutions Network of the Australian National University, Canberra, Febru-
ary, 2006. See Magistrate's Court (Koori Court) Act 2002, Stats. Vict. No. 27, 2002, §§ 4, 17.

128 Colin Scott, Regulatory Fragmentation, in DREAMING OF THE REGULATORY VIL-

LAGE; SPEAKING OF THE REGULATORY STATE (Michael McConkey & Patrice Dutil eds.,
2005).
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ferent directions. 129 Last, but by no means least, is that the formal
inclusionary model preserves virtually all of the traditional rights of
the defence. In a world of horrendous wrongful convictions and
potential state abuse in even the most enlightened democracies,
this is not to be underestimated. Centuries of struggle for human
rights in criminal justice must be protected in the formal inclusion-
ary model of regulation.1 30 These observations are worth keeping
in mind during the following discussion of restorative models of
justice in Canada.

C. Flexible and Restorative Deliberative Models of Justice:
Communities & Meta-Regulation

There is a patchwork of restorative justice programs in Ca-
nada. All of these in some measure combine democratic process,
community involvement and a degree of state supervision. The
most sophisticated of these rely on meta-regulation in contexts that
represent advanced forms of deliberative democracy. This section
and the next describe restorative justice and provide a schematic
presentation of the Nova Scotia Restorative Justice Program in the
form of a pyramid. The details are important for assessing the ca-
pacity of restorative justice to contribute to human capital invest-
ment and community capacity building-the themes with which
this article closes.

1. Canadian Restorative Justice Experimentation: Creative
but Fragmented

"Restorative justice is an approach to accountability for crime
based on the restoration of balanced social relations and repara-
tion of criminal harms [which] is rooted in values of equality,
mutual respect and concern, and [which] uses deliberative
processes involving crime victims, offenders, their respective
supporters and representatives of the broader community under
the guidance of authorized and skilled facilitators." 13'

129 As to the significance of regulatory coherence as a regulatory dimension, see Gun-

ther Teubner, Juridification: Concepts, Aspects, Limits and Solutions passim, in JURIDIFICA-

TION OF SOCIAL SPHERES: A COMPARATIVE ANALYSIS OF THE AREAS OF LABOUR,

CORPORATE, ANTITRUST AND SOCIAL WELFARE LAW 3 (Gunther Teubner ed., 1987).
130 This has been the point of much of the Charter litigation since 1982; see STUART,

supra note 9.
131 This definition is elaborated in Bruce Archibald, Why Restorative Justice Is Not Com-

pulsory Compassion: Annalise Acorn's Labour of Love Lost, 42 ALTA. L. REV. 941, 942
(2005). It is particularly appropriate in the Nova Scotia context where state involvement in
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There are many approaches to restorative justice across Ca-
nada. For the most part, they are attempts by various actors in
different communities, both inside and outside of the justice sys-
tem, to respond to perceived inadequacies and injustices of the
mainstream criminal justice process. Religious communities have
been a source of restorative alternatives to the criminal justice sys-
tem in the form of either pre-trial diversions or adjuncts to correc-
tional activities on the part of the state. 132 Aboriginal culture and
practices, such as healing circles, have also had a formative influ-
ence on Canadian restorative justice thinking.133 Circle sentencing,
based on aboriginal practice in different guises, was pioneered by
courts in northern and western Canada and has been adopted in
other areas of the country.1 34 The Royal Canadian Mounted Police
(RCMP) embraced the Australian Wagga Wagga model of restora-
tive justice in the mid-1990s and trained many of its officers and
community members across Canada in police-led "community jus-
tice forums. '' 135  Scholarly writing on restorative justice from

restorative justice is central. Defining restorative justice is a controversial undertaking, but
several other definitions are conveniently at hand. A definition of restorative process cur-
rent in U.N. circles reads: "[A] ny process in which the victim, the offender and/or any
other individuals or community members affected by a crime actively participate together
in the resolution of matters arising from the crime, often with the help of a fair and impar-
tial third party." Basic Principles on the Use of Restorative Justice Programmes in Crimi-
nal Matters, ECOSOC Res. 2000/14, (July 27, 2000). A detailed and useful discussion of
the elements that must be held in balance in a comprehensive conceptualization and defini-
tion of restorative justice can be found in JENNIFER J. LLEWELLYN & ROBERT HOWSE,

RESTORATIVE JUSTICE: A CONCEPTUAL FRAMEWORK 14-41 (1998) [hereinafter LLEWEL-

LYN & HOWSE, RESTORATIVE JUSTICE]. For discussion of the critical focus on transform-
ing relationships, see Jennifer J. Llewellyn & Robert Howse, Institutions for Restorative
Justice: The South African Truth and Reconciliation Commission, 49 U. TORONTO L.J. 355,
355-388 (1999) [hereinafter Llewellyn & Howse, Institutions for Restorative Justice] (re-
garding the assertion that the definition of restorative justice proposed in the text, which
relates specifically to criminal harms, is inappropriately narrow (357-65)).

132 See HOWARD ZEHR, CHANGING LENSES: A NEW FOCUS FOR CRIMINAL JUSTICE

(1995) chs. 8, 9 & 11; see also CHURCH COUNCIL ON JUSTICE AND CORRECTIONS, supra
note 3.

133 See RUPERT Ross, RETURNING TO THE TEACHINGS: EXPLORING ABORIGINAL JUS-

TICE (1996); Myl~ne Jaccoud, Restoring Justice in Native Communities in Canada, in RE-
STORATIVE JUSTICE FOR JUVENILES: POTENTIALITIES, RISKS AND PROBLEMS FOR

RESEARCH 285 (Lode Walgrave, ed., 1997).
134 See Heino Lilies, Circle Sentencing: Part of the Restorative Justice Continuum, in RE-

STORATIVE JUSTICE FOR JUVENILES: CONFERENCING, MEDIATION AND CIRCLES 161 (Al-
lison Morris & Gabrielle Maxwell eds., 2001); Barry Stuart, Circle Sentencing in Canada: A
Partnership of the Community and the Criminal Justice System, 20 INT'L. J. COMP. & AP-
PLIED GRIM. JUST. 291 (1996).

135 See Margaret Shaw & Frederick Jan6, Restorative Justice and Policing in Canada:

Bringing the Community into Focus, in ROYAL CANADIAN MOUNTED POLICE RESEARCH
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around the world, particularly Australia and New Zealand, has also
had an impact in Canada. 136 Saskatchewan developed a youth di-
version approach based on restorative justice and crime prevention
principles cleverly called "getting smart about getting tough. 137

However, other provinces have been slow to respond to the poten-
tialities of restorative justice.138 Only one province, Nova Scotia,
has implemented a comprehensive approach to restorative justice.
This latter example will be elaborated upon from a regulatory per-
spective in the following subcategory. 139

2. The Goals of Nova Scotia's Comprehensive Youth Restorative
Justice Program

The Nova Scotia Restorative Justice Programme (NSRJ) is
one of the oldest and most comprehensive in Canada. 4 ° The pro-
gramme got underway in 1999 as a pilot project in four Nova Scotia

AND EVALUATION BRANCH, PROCEEDINGS OF ACHIEVING JUSTICE WITH THE COMMUNITY

IN CANADA: RESTORATIVE JUSTICE-THE ROLE OF THE POLICE 9-16, 13 (Jharna Chat-
terjee ed., 2000); Royal Canadian Mounted Police, Restorative Justice-Recommitting to
Peace and Safety, http://www.rcmp.ca/ccaps/restjust-e.htm (last visited Aug. 23, 2007).

136 John Braithwaite, Restorative Justice and a Better Future, 76 DALHOUSIE REV. 7
(1996) (this paper was first given as the Killam Lecture at Dalhousie University in 1995,
which was attended by Nova Scotia Department of Justice officials who were later key
players in the development of the Nova Scotia Restorative Justice Program).

137 DEP'T OF JUSTICE OF SASKATCHEWAN, Getting Smart about Getting Tough: Sas-

katchewan's Restorative Justice Initiative (1997) (out of print).
138 Ontario has been a laggard in this regard, and Quebec has maintained its emphasis

on a very successful rehabilitative model, particularly in youth justice. For an analysis
based on limited empirical evidence comprising Toronto and Ontario area judges' tentative
efforts in embracing this orientation, see Megan Stephens, Lessons from the Front Lines in
Canada's Restorative Justice Experiment: The Experience of Sentencing Judges, 33
QUEEN'S L. J. 19, 35-75 (2007).

139 The descriptive elements of the text from footnotes 140 to 190 are taken almost
verbatim from Bruce Archibald & Jennifer Llewellyn, The Challenges of Institutionalizing
Comprehensive Restorative Justice: Theory and Practice in Nova Scotia, 29 DALHOUSIE L. J.
298, 313-23 (2006) (originally delivered at the 7th International Conference on Conferenc-
ing, Circles and Other Restorative Practices: Developing Restorative Communities, Nov.
9-11, 2005). The regulatory analysis has been engrafted upon excerpts from that preceding
work for the purposes of this paper.

140 The program, which was conceived in 1997, developed in the subsequent two years,
and first implemented in 1999, serves a province with a small population of slightly under a
million people. See JUNE 1998 PROGRAM DOCUMENT, supra note 3;. see also Bruce Archi-
bald, A Comprehensive Canadian Approach to Restorative Justice: The Prospects for Struc-
turing Fair Alternative Measures in Response to Crime, in TOWARD A CLEAR AND JUST
CRIMINAL LAW: A CRIMINAL REPORTS FORUM 520 (Don Stuart, R. J. Delisle & Allan
Manson eds., 1999). For a description of Canadian restorative justice projects in place just
prior to the development of the Nova Scotia Programme, see CHURCH COUNCIL ON JUS-
TICE AND CORRECTIONS, supra note 3.
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communities141 and by November 2001 had been extended to the
whole province. It is now an established program with over $1.5
million of funding under the annual budget of the Province's De-
partment of Justice. The currently funded programme is oriented
chiefly to 12- to 17-year-old youths in conflict with the law and
those they have harmed, 42 although the RCMP employs restora-
tive justice in adult matters.143 The program has, from the outset,
espoused the aim of becoming a comprehensive alternative to the
mainstream punitive and/or rehabilitative criminal justice system
for both youth and adult offenders.4 4 But more importantly,
NSRJ has been committed in principle to goals that embody a
broadly conceived restorative theory of justice 145 with potentially
far reaching implications not only for offenders, victims and their
families, but also for communities at large.

The four formal goals of NSRJ are very broad in comparison
to many criminal justice programs. 146 They are: 1) to reduce recidi-
vism; 2) to increase victim satisfaction; 3) to strengthen communi-
ties; and 4) to increase public confidence in the justice system.
These goals are supplemented by four more precise objectives.
These objectives are: 1) to provide a voice and an opportunity for
the victim and the community to participate; 2) to repair the harm
caused by the offence; 3) to reintegrate the offender; and 4) to hold
the offender accountable in a meaningful way. 147 The extent to

141 The original four communities were the Cape Breton Regional Municipality, Halifax
Regional Municipality, Cumberland County, and the Kings/Annapolis/West Hants Region
of the Province which comprised both urban and rural settings.

142 The youth aspect of the programme now falls under the Youth Criminal Justice Act,
2002 S.C., ch. 1 (Can.), as a programme of "extra-judicial measures" and "extra-judicial
sanctions" pursuant to sections 4-12 of that Act.

143 ROYAL CANADIAN MOUNTED POLICE RESEARCH AND EVALUATION BRANCH, supra
note 135; Royal Canadian Mounted Police, supra note 135.

144 See Bruce P. Archibald, Citizen Participation in Canadian Criminal Justice: The
Emergence of "Inclusionary Adversarial" and "Restorative" Models, in CITIZENSHIP AND
CITIZEN PARTICIPATION IN THE ADMINISTRATION OF JUSTICE 147 (Stephen Gerard
Coughlin & Dawn A. Russell, eds., 2001).

145 For a full presentation of restorative justice as a theory of justice, and not simply a
collection of dispute resolution techniques, see LLEWELLYN & HOWSE, RESTORATIVE JUS-
TICE supra note 131.

146 See NOVA SCOTIA DEP'T OF JUSTICE, RESTORATIVE JUSTICE PROGRAM PROTOCOL
(2005) [hereinafter RI PROTOCOL 2005]. The original founding document, JUNE 1998 PRO-
GRAM DOCUMENT, supra note 3, divided the four program goals by labeling the first two as
"primary" and the second two as "secondary." This distinction, perhaps fortuitously, has
been dropped in the present protocol.

147 If restorative process outcome agreement compliance rates are any indication of the
program's success in meeting the objectives of "repairing the harm caused by the offence"
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which these goals have been attained has been the subject of an
empirical evaluation, a full discussion of which is beyond the scope
of this article but has been addressed elsewhere.148

3. NSRJ: Federal Regulatory Standards and Provincial
Regulated Programming

Consistent with the democratic principle of the rule of law,
restorative justice in Canada is established by statutory authority.
It may be authorized pursuant to the Criminal Code,14 9 the Youth
Criminal Justice Act, 5° or by the Attorney General of a province
who deems such a program of "alternative measures" (under the
Criminal Code) or "extra-judicial sanctions" (under the YCJA) to
be "not inconsistent with the protection of society."'

1 5 1 Certain
mandatory minimum statutory conditions must be met for use of
the restorative justice process: a referral must be appropriate hav-
ing regard for the victim, the offender and society; the offender
must "accept responsibility for the act or omission which forms the
basis for a charge"; the offender must "freely and fully consent" to
participation in the program; the offender must have been "in-
formed of the right to counsel and given a reasonable opportunity
to retain and instruct counsel"; there must be "sufficient evidence
to proceed with the prosecution of the offence"; and the prosecu-
tion must not be "in any way barred at law.' 152 The statute thus

and "holding the offender accountable in a meaningful way," then NSRJ seems to be doing
rather well. Successfully concluded agreements were achieved in 1188 of the 1343 cases
processed to conclusion in 2003/2004 which constituted a compliance rate of 88% (down
from 92% in 2002/2003). In 5% of closed cases in 2003/2004, no agreement was reached
and the matter was sent back to the original referring agency for a decision on a formal
court process. In the other 7% in 2003/2004, there was non-compliance with the actual
agreement, and the case was returned to the referral source for formal enforcement. See
PROVINCE OF NOVA SCOTIA, NOVA SCOTIA RESTORATIVE JUSTICE PROGRAM-PROGRAM

ACTIVITY REPORT 2003/2004 13 (2005) [hereinafter NSRJ AcrIVITY REPORT 2003/04].
Anecdotal evidence would suggest that these compliance rates are far higher than for com-
pliance with conditions in conditional sentence and probation orders resulting from court
processes. This is clearly an area where further empirical research is needed.

148 Archibald & Llewellyn, supra note 139.
149 Criminal Code, § 717.
150 Youth Criminal Justice Act, 2002 S.C., ch. 1, § 10 (Can.) proclaimed in force April 1,

2003 [hereinafter Youth Criminal Justice Act]. The Attorney General of Nova Scotia's
Restorative Justice Program Authorization was re-issued on that date to comply with the
new statutory regime.
151 This is the curious language of the Criminal Code, §717(1).
152 Criminal Code, § 717(1) and Youth Criminal Justice Act have only minor differences

of language in setting out these requirements.
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makes clear that the restorative justice process is entirely voluntary
from the perspective of the offender, and each authorizing statute
states that such process is not to be used if the offender denies
involvement in the offence or expresses the wish to have the matter
dealt with in court. 153 The latter option becomes a "fail-safe" mat-
ter in that both authorizing statutes provide that any acceptance of
responsibility, admission or confession made during a restorative
process is inadmissible in any civil or criminal proceedings. 154 On
the other hand, if there is only a partial fulfillment of a restorative
justice agreement by reason of which formal charges are laid in
court, the sentencing judge may take this into account, and the
court must dismiss a charge if there has been full compliance with a
restorative justice outcome agreement. 155 This is evidence of NSRJ
being complementary to the formal criminal justice system, and not
in opposition to it. In terms of regulatory theory, one might de-
scribe this as Federal Parliament establishing a command and con-
trol "minimum regulatory standard," by which any provincial
subordinate regulations implementing a particular program must
abide.

In addition to the mandatory statutory conditions, the Nova
Scotia RJ Protocol sets out discretionary factors to regulate the ex-
ercise of the discretion of the person who may consider making a
restorative justice referral, whether this be a police officer, Crown
attorney, or correctional official.' 56 These factors include: the co-
operation of the offender; the willingness of the victim to partici-
pate in the process; the community desire/need for restorative
process; the motive behind the offence; the seriousness of the of-
fence and the degree of the offender's involvement in it; any previ-
ous relationship between victim and offender; the offender's
apparent ability to learn from the process and follow through on an
agreement; the significance of a potential agreement to the victim;

153 Criminal Code, § 717(2) and Youth Criminal Justice Act § 10(3).
154 Criminal Code, § 717(3) and Youth Criminal Justice Act, § 10(4)
155 Criminal Code § 717(4) and Youth Criminal Justice Act § 10(5). These provisions, of

course, are consistent with the procedural principle that an accused must not be subjected
to double jeopardy, and they also may have the impact of preventing some forms of "net-
widening." On the latter, see discussion infra Part III.A.3

156 RJ PROTOCOL 2005, supra note 146, at 4-6. A mere protocol from the Attorney
General, as opposed to legislation, cannot direct a judge to exercise his or her sentencing
discretion in favour of restorative justice. Thus, these discretionary factors do not apply to
judges. However, the protocol does make reference to the kinds of support and resources
that a judge may receive from the Program if he or she wishes to make a restorative justice
referral or conduct a sentencing circle.
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the nature of the harm done to the victim; whether the offender
has previously been referred to a similar program; possible conflict
with other government or prosecutorial policies; and other excep-
tional factors that the decision maker may deem appropriate. A
"Restorative Justice Checklist" for use by police and Crown attor-
neys is attached to the RJ Protocol. This checklist sets out the rele-
vant factors governing referral of cases to restorative justice and
includes the direction "[i]f not recommending a referral to the Re-
storative Justice Program, please state reasons." In the minds of
some, this latter provision was intended to operate as a program-
matic presumption in favour of restorative justice over the tradi-
tional prosecution; however, it has apparently not had the
anticipated effect. 157 But overall, as regulatory instruments, the
Program Authorization and RJ Protocol provide a set of open-en-
ded commands to three key sets of restorative justice gatekeepers:
police, prosecutors and correctional officers, exhorting them to use
their regulatory authority in a responsive manner. In relation to
constitutionally independent and self-regulating judges, however,
these are not commands but rather persuasive suggestions as to
how sentencing discretion might be exercised independently to
dovetail with the restorative justice program.1 58

4. The NSRJ Regulatory Matrix: Offence Seriousness and the
Four Entry Levels

A controlling variable in relation to the exercise of discretion
in the NSRJ program is the "offence level" as set out in the Pro-
gram Authorization and RJ Protocol.' 5 9 Level 4 offences, the most
serious, are only referable at the corrections (post-sentence) entry
point. These are murder and sexual offences prosecuted by indict-

157 Don Clairmont reports in conversation with the author that there is considerable
variability among different police services in Nova Scotia as to how to use these checklists,
and that many officers do not use or file them as requested. The Halifax Regional Police
Force, however, is said to be particularly diligent in fulfilling its obligations with respect to
the checklist.

158 The principle of judicial independence forbids the Attorney General from giving di-
rectives to judges, even in a formal authorization. However, judges have been informed
that the resources of community justice agencies can be made available to them for the
purpose of assisting judges in facilitating sentencing circles or for conducting community
restorative conferences at the judge's request to obtain information and advice relevant to
sentencing.

159 See RJ PROTOCOL 2005, supra note 146, at Appendix B.
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ment.160 Level 3 offences can only be referred at the court (post-
conviction/pre-sentence) entry point or the corrections (post-sen-
tence) entry point. These include fraud and theft relating to more
than $20,000, robbery, summary conviction sexual offences, aggra-
vated assault, kidnapping and like offences, criminal negligence/
dangerous driving causing death, manslaughter, spousal/partner vi-
olence cases, criminal harassment, and impaired driving-related of-
fences. 161 In other words, for Level 4 and 3 offences, restorative
justice is not available as diversion from the formal trial, but rather
as an adjunct to the sentencing process or to correctional adminis-
tration. Level 2 offences are by far the largest category since they
comprise all offences not reserved for Levels 3 and 4. They can be
referred for restorative process at all four entry points. This means
police and Crown attorneys can refer the vast bulk of criminal and
provincial offences to restorative justice as a matter of diversion
from prosecution in appropriate cases. Level 1 offences, the most
minor, may be disposed of through a formal pre-charge caution is-
sued by police; such offences include: provincial liquor control and
protection of property offences, minor property offences, disor-
derly conduct offences, minor assaults with no bodily injury and
mischief. This entire schema encourages restorative justice in rela-

160 Murder, of course, is no surprise in this category since it carries a mandatory life
imprisonment sentence under the Criminal Code, § 235. The inclusion of sexual assault in
this category and in subsequent level lists is somewhat misleading. There is currently a
moratorium on the use of restorative justice in relation to all sexual offences and spousal/
partner violence offences. The history of this development is discussed in Archibald and
Llewellyn, supra note 139, at 324-28.

161 The moratorium on sexual and spousal/partner violence reflects the fact that wo-
men's organizations around the world have adopted differing stances on restorative justice.
See Julie Stubbs, Domestic Violence and Women's Safety: Feminist Challenges to Restorative
Justice; Ruth Busch, Domestic Violence and Restorative Justice Initiatives: Who Pays if We
Get it Wrong; Kathleen Daly, Sexual Assault and Restorative Justice, in HEATHER STRANG

AND JOHN BRAITHWAITE, RESTORATIVE JUSTICE AND FAMILY VIOLENCE (Cambridge U.
Press 2002). See also Alan Edwards & Jennifer Haslett, DOMESTIC VIOLENCE AND RE-
STORATIVE JUSTICE: ADVANCING THE DIALOGUE, Victim Offender Mediation Association
(VOMA), http://voma.org/articles.html. More recent research indicates the positive value
of properly conducted restorative conferencing in the context of sexual assault and domes-
tic violence. See Kathleen Daly, Restorative Justice and Sexual Assault: An Archival Study
of Court and Conference Cases, 46 BRIT. J. CRIMINOLOGY 334 (2006); Heather Strang,
Lawrence Sherman, Caroline Angel, Daniel Woods, Sarah Bennett, Dorothy Newbury-
Birch & Nova Inkpen, Victim Evaluations of Face to Face Restorative Justice Conferences: A
Quasi-Experimental Analysis, J. SOC. ISSUES (forthcoming); Caroline Angel, Crime Victims
Meet their Offenders: Testing the Impact of Restorative Justice Conferences on Victims' Post-
Traumatic Stress Symptoms, (2005) (Ph.D. dissertation, Univ. of Penn.) (on file with au-
thor); see also infra notes 222 and 223 and accompanying text.
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tion to all offences (excepting sexual and domestic violence, be-
cause of a policy moratorium) at appropriate procedural points.
This sets up an inter-active regulatory system of triage among po-
lice, prosecutors, courts, correctional officials, and community
agencies when responding to the particular needs of victims, of-
fenders and communities.

In some measure the "Table of Offence Levels" is the sche-
matic regulatory framework that makes NSRJ a comprehensive
program. Moreover, this schema must be kept in mind at all times
to prevent the observer from falling into the trap of perceiving re-
storative justice in Nova Scotia as "merely diversion" or "just soft
on crime." The Program is intended to be used at sentencing and
correctional levels. On the other hand, the program's most recent
statistics reveal the picture as the program currently operates on
the ground.162 More restorative justice conferences resulted from
referrals by police officers than by prosecutors, judges, or correc-
tional officers, although the track records of the latter three institu-
tions are gaining in substance. 63 In his early preliminary reports,
Clairmont described the reluctance of Crown attorneys and judges
to make use of restorative process as the program "hitting a wall,"
like a marathon runner who must train to overcome inherent limi-
tations. 64 There was some suggestion that legal training in only

162 The information in this footnote is drawn from the NSRJ AcTIviTY REPORT 2003/04,

supra note 147. Of the 1401 referrals to the program in 2003/2004, fully 57.5% (794) were
made by the police. The Public Prosecution Service made 36% (510) of the referrals. This
means that the bulk of agency activity (93.5%) is, in fact, in the nature of diversion from
the formal criminal trial. Referrals by the court, either for assistance in establishing a circle
sentencing process or for the holding of a community restorative justice conference to pro-
vide in-put at sentencing, accounted for only 1.5%-that is, only twenty-one cases came
from the judges. The correctional entry point referrals accounted for 5% (76). More re-

storative processes were thus requested by probation officers or prison officials than by
judges, but the post-conviction and post-sentencing cases accounted for only 6.5% of the
restorative process in Nova Scotia.

163 See DON CLAIRMONT, THE NOVA SCOTIA RESTORATIVE JUSTICE INITIATIVE: FINAL

EVALUATION REPORT (2005). It is also possible that some judges may have held sentenc-

ing circles without the assistance of community agencies funded by the formal Nova Scotia
Department of Justice program. These would not be included in the NSRJ statistics; how-
ever, it is unlikely that there are more than a handful of such cases. See D. Bruce Clark,
Nova Scotia Barristers' Society, NOVA SCOTIA LAW NEWS, http://www.nsbs.org/archives/
LNarticles/A326.pdf (reporting on MacDougal, Prov. Ct J.'s use of sentencing circles in
Truro, Nova Scotia).

164 See Don Clairmont, Penetrating the Walls: Implementing a System-Wide Restorative

Justice Approach in the Justice System, in NEW DIRECTIONS IN RESTORATIVE JUSTICE: IS-
SUES, PRACTICE AND EVALUATION 245 (Elizabeth Elliott & Robert M. Gordon eds., 2005).

It is to be noted that since Clairmont's initial observations, in this regard, Crown attorneys
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adversarial justice might be the source of the jurists "limiting wall"
for NSRJ, or it might be simply a lack of familiarity with the pro-
cess and awareness of its capabilities. If, as many believe, restora-
tive justice can make a useful contribution at sentencing and at the
correctional level, these statistics would indicate that NSRJ is far
from reaching its full restorative potential. However, it is perhaps
not at all inappropriate that restorative process in Nova Scotia re-
ceives its widest application as a diversion strategy intended to "nip
harm in the bud" in a community based, responsive manner. This
is an example of how complex it can be to implement hybrid regu-
latory strategies requiring interaction of state institutions and com-
munity agencies with different values, priorities, and institutional
cultures. 1

65

5. Regulatory Techniques: From Formal Cautions to
Restorative Conferences

Thus far, generic reference has been made to "restorative jus-
tice process"; however, the most recent RJ Protocol provides for a
continuum of restorative justice process options. Mention has
been made of formal police cautions. These are classified as an
option under the program even though it could be said that they
are not in essence "restorative" in the sense of embodying a rela-
tional approach to dispute resolution. Their primary function is to
divert an offender in trivial matters, so as to provide a warning, to
not disproportionately stigmatize an offender, and to prevent clog-
ging agencies with unnecessary cases that may "widen the net."
Aside from cautions, there are "restoratively-oriented options"
and "restorative justice processes. "166 Under the first heading ac-
countability sessions (either individual or group) and adult diver-
sion are found. The common characteristics of these restoratively
oriented options are that they usually do not involve victims. How-
ever, they will usually involve family or supporters for a young of-
fender, and they seek to achieve an outcome agreement for the
benefit of the offender and the community. 167 Group accountabil-
ity sessions have some of the characteristics of an educational

have been making considerably more use of restorative referrals that they had at the
outset.

165 Scott, supra note 128.
166 RJ PROTOCOL 2005, supra note 146, at 11.
167 Id.
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workshop for a number of offenders.' 68 Under the heading "re-
storative justice processes" are victim-offender conferences, restor-
ative conferences and sentencing circles. The first of these is
victim-offender mediation under a different name. The community
is not represented except through the facilitators, but the process is
deemed restorative because of the presence of the victim and the
positive results that can flow from this.169 Restorative/family group
conferences and sentencing circles both strive to involve not only
the offender and victim but also family and/or supporters of each
as well as members of the community who can bring helpful per-
spectives to the table.1 0 Like accountability sessions, the restora-
tive processes will ultimately focus on an outcome agreement, but
the process is far more relational, holistic and comprehensive.
There is a certain fluidity relating to terminology and practice. For
example, responses to post-sentence referrals from correctional
services or victims' services may be called "reintegration confer-
ences" and may focus on offender/victim/community dialogue. 7'
There have also been efforts involving offender/victim communica-
tion "at a distance" through letters, email and the like, which have
been called a "media exchange." Finally, there are "pre-breach
conferences" intended to get offenders back on track rather than
taking formal steps to take them to court for failure to fulfill out-
come agreements or terms of probation orders. From the perspec-
tive of regulatory theory, the above process options are simply a
range of regulatory techniques. From the perspective of restora-
tive justice, the differences among these techniques and their uses
are critical to the character and success of the program. Is the pro-
gram truly community-based restorative justice or simply state-del-
egated regulation of a hierarchical conception of criminal justice?

168 NSRJ ACTIVITY REPORT 2003/04, supra note 147, at 12.
169 See Mark S. Umbreit, Robert B. Coates & Betty Vos, Victim Impact of Meeting with

Young Offenders: Two Decades of Victim Offender Mediation and Practice and Research, in
RESTORATIVE JUSTICE FOR JUVENILES: CONFERENCING, MEDIATION AND CIRCLES, supra

note 134, at 121; Heather Strang, Justice for Victims of Young Offenders: The Centrality of
Emotional Harm and Restoration, in RESTOIATIVE JUSTICE FOR JUVENILES: CONFERENC-
ING, MEDIATION AND CIRCLES, supra note 134, at 183.

170 Early in the Nova Scotia program discussions, it was decided that a victim would not

have a veto on whether a restorative process would be held. Thus, surrogate victims, sup-
porters, and community representatives suffice for a family group conference.

171 NSRJ AcTIvrrv REPORT 2003/04, supra note 147, at 11.
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6. A Continuum of Public, Mixed, and Private Nodes of
Governance in NSRJ

A word is in order about the current management structure of
NSRJ from a regulatory perspective. In the early days, policy di-
rection and development, operations management and, to some ex-
tent, day-to-day management was in the hands of the "Steering
Committee." This body was top heavy in the sense that it included
Department of Justice divisional directors at the highest levels as
well as representatives of community groups, criminal justice stake-
holders, and academics. It did, however, constitute a small but
powerful "epistemic community," to use the phrase popularized by
Braithwaite and Drahos, with cross-cutting reformist visions of
what restorative justice could be, and it did successfully initiate the

172 threstorative justice in the province. When the program was made
a permanent part of the Department of Justice programming, a
new governance structure was put in place. NSRJ came under the
aegis of the Court Services Division of the Department of Justice.
The Steering Committee became a supervising policy body with
formal decision-making authority for the program, and accordingly
its composition was limited essentially to the Deputy Minister of
Justice and the various Divisional Directors (Police, Corrections,
Court Services, the DPP, Victims' Services, etc.) whose programs
are affected by restorative justice. 173 This new Steering Committee
is the regulatory high command.

Guidance on operational advice to the Coordinator of Restor-
ative Justice and decision-making in matters that do not need to go
to the new Steering Committee are now in the hands of a multi-
disciplinary Restorative Justice Program Management Committee.
This committee is composed of representatives of the community
justice agencies (including the indigenous Mi'kmaq Legal Support
Network), two police services, the Public Prosecution Service, the
judiciary, provincial Victim's Services, Nova Scotia Legal Aid, and
the academic community. The Management Committee is chaired
by the Coordinator of Restorative Justice for the Province. 174 This
Management Committee is a sort of public/private node of regula-

172 BRAITHWAITE & DRAHOS, supra note 28. The phrase originally entered the lexicon

of social theory through Jurgen Habermas.
173 This change occurred as of April 1, 2002.
174 The present dynamic incumbent, Ms. Pat Goreham, brings to the position a wealth of

practical experience with the program as former director of one of the original community
agencies, the Island Community Justice Society, in Sydney, Nova Scotia.
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tory governance. 115 This Committee, or sub-committees of its
membership, have re-drafted the Program Authorization to accom-
modate the new Youth Criminal Justice Act, revised and consoli-
dated the Service Delivery Protocols,'176 managed a co-operative
project to develop practice standards, monitored the empirical
evaluation of the program, maintained a successful dialogue with
the "Women's Innovative Justice Initiative" concerning sexual as-
sault and partner violence, and have supported the development of
the African Nova Scotian Youth Pilot Project.1 77 This Manage-
ment Committee meets only four times per year, but through the
Coordinator and its sub-committees, keeps regular and effective
communication going with all of the restorative justice stakehold-
ers in the province. It has become the critical regulatory body for
maintaining coherence and forward momentum in NSRJ.

The final pieces of the puzzle that make up the current struc-
ture of NSRJ are the community agencies and their relationships
with both their communities and the government. The community
agencies are independent community organizations that facilitate
the restorative processes previously described. However, their ser-
vice delivery contracts require them to live up to the stringent stan-
dards of the program protocol and newly developed restorative
justice practice standards. Under the RJ Protocol 2005, commu-
nity agencies have the responsibility of monitoring the completion
of the agreement through contact with the offender, victim and
others. New restorative process, or termination of the agreement
and referral for court process by the agency, can be the result of
violation of an agreement. 178 The community agency must ensure
that non-disclosure rules under the YCJA are respected,' 79 retain-
ing and transferring records in accordance with provincial rules, 8 °

and that appropriate statistical information is provided as re-
quired.181 These can be onerous requirements for small commu-

175 See Shearing & Wood, supra note 91.
176 Originally there were four protocols, one governing the exercise of discretion at each

entry point: police, prosecution, courts, and corrections. These were streamlined and inte-
grated into one document.

177 The latter two initiatives are discussed in greater detail, in Archibald and Llewellyn,
supra note 139, at 334-39.

178 RJ PROTOCOL 2005, supra note 146, at 19 ("Section Six: Supervision of
Agreements").

179 Id. §§ 119.2, 119(2) (as referred to in note 178, at 20) ("Section Seven: Administra-
tive Requirements").

180 Id. at 21.
181 Id. at 21.
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nity organizations, but they are critical to the operation of the
program and to assessing whether restorative justice is meeting its
goals. From the regulatory perspective, there are a number of per-
tinent observations here. First, while the non-profit community
agencies have remunerative contracts with the government, their
incorporation into the restorative justice scheme nonetheless
makes them an example of "using non-governmental resources to
foster regulatory compliance" in what used to be a predominantly
"command and control" criminal justice system.182 Furthermore,
within the confines of criminal justice system gate-keeping and
their service contracts, these agencies are private sector nodes of
governance with a considerable degree of autonomy concerning
how they bring together not only offender and victim, but also va-
rying community resources to respond to criminal harms in the
community.

183

7. Meta-Regulation and Community Input on Administration of
Criminal Justice

Of interest from the perspectives of both regulatory and re-
storative justice theory is the obligation of community agencies to
adhere to the Nova Scotia Restorative Justice Practice Standard for
case management and service delivery.18 Aspects of the standard
covering the screening of volunteers who may become restorative
justice facilitators, while important, follow fairly standard require-
ments of any social service agency.18 5 The standards for the train-
ing and supervision of volunteers, however, are very significant.
This is an area where restorative justice theory and practice meet.

182 Peter Grabosky, Using Non-Governmental Resources to Foster Regulatory Compli-

ance, 8 GOVERNANCE 527 (1995). This is in contrast, for example, with the restorative
justice program in South Australia which operates as a diversionary adjunct of court ser-
vices in magistrate's police courts.

183 Shearing & Wood, supra note 91; Clifford Shearing, Jennifer Wood & Enrique Font,

Nodal Governance and Restorative Justice (mimeo, on file with author) (as to the "deliber-
ative" nature of these "nodes of governance," see discussion text accompanying notes
248-58).

184 RJ Protocol 2005, supra note 146, at 22-23 ("Section Eight: Agency Standards"); see

also NOVA SCOTIA DEP'T OF JUSTICE, 1 NOVA SCOTIA RESTORATIVE JUSTICE PROGRAM

BEST PRACTICE STANDARDS (2005) [hereinafter NSRJ PRACTICE STANDARDS] (This is a
47 page policy document with eight companion volumes of supporting reference
materials).

185 This involves Child Abuse Registry and Criminal Record checks, as well as getting

references and interviewing potential appointees to see if they meet minimum
qualifications.
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In conjunction with the agencies, the Department of Justice hired a
co-ordinator to work with the community representatives "to
workshop" best practice standards from agency experience, to re-
view the global literature on the topic, and to come up with a pro-
vincial curriculum and a set of "practice standard learning
companion materials. 1 86 (This might be seen as a one-off exercise
in meta-regulatory, triple-loop learning which will hopefully be-
come an institutional feature of the program. 187) The community
agencies do personnel training as adjusted to their particular needs,
but must cover the core curriculum: orientation to the justice sys-
tem; restorative justice principles and models; communication
skills; conflict resolution skills; facilitation of restorative justice
processes; working with victims of crime; understanding adoles-
cence; supervision of young persons; agency case management
processes; and training on cultural, social and economic diversity.
This is the operational substance of restorative justice theory as
understood in the Program.

The elements of the practice standard curriculum then become
the criteria by which community agencies are to supervise and
evaluate volunteers-an internal regulatory tool. Compliance with
and implementation of these standards become one yardstick by
which the Department of Justice can, in some measure, judge the
performance of the agency-an external regulatory tool. From the
regulatory perspective, these service contracts incorporating the
service standards are not just the mechanics of meta-regulating
what amounts to a privatized government function, although they
certainly are that.188 To the extent that the opinions of the commu-
nity agencies were reflected in the elaboration of the practice stan-
dards, they represent significant private input into the regulation of
an important public function: the administration of criminal jus-
tice.189 Depending upon the openness and inclusiveness of the

186 This process took over a year and comprises eight volumes of materials. See NOVA

SCOTIA RESTORATIVE JUSTICE PROGRAM, supra note 184 (standards prepared under the
direction of Gola Taraschi).

187 See PARKER, THE OPEN CORPORATION, supra note 37.

188 See Colin Scott, Privatization, Control and Accountability, in CORPORATE CONTROL

AND ACCOUNTABILITY 231 (Joseph McCahery, Sol Picciotto & Colin Scott, eds., 1993).
189 For a general discussion of this osmotic relationship and its manifestation for stan-

dard setting, monitoring and enforcement, including in the correctional setting, see Colin
Scott, Private Regulation of the Public Sector: A Neglected Facet of Contemporary Govern-
ance, 29 J.L. & Soc'Y 56, 66, 69-71, 75-76 (2002).
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agency to its surrounding community, this is a potentially signifi-
cant form of deliberative democracy. 190

D. A Four-sided Pyramid of Escalating Regulatory Responses to
Criminal Harms

This sub-section examines a number of visual representations
of restorative justice which are prominent in the literature on the
topic. It then proposes a four-sided pyramid as a visual heuristic
which best represents restorative justice in the Canadian justice
system, and particularly that of Nova Scotia. The comprehensive
clarity provided by this model is intended to illustrate the relation-
ship between restorative justice and traditional criminal justice, as
well as demonstrate the manner in which restorative justice is a
form of deliberative democracy which has potential to contribute
to human capital investment and community capacity building.

1. Alternative Visual Representations of Restorative Justice

Part of the attraction of restorative justice is that it can pro-
vide an early responsive approach to the needs and circumstances
of offenders, victims and communities without necessarily invoking
the apparatus of the punitive criminal justice system with its poten-
tially negative aspects. On the other hand, where restorative ap-
proaches fail or where circumstances are such that restorative
justice as a diversionary option is inappropriate, the strengths of
the command and control formal system are available as a back-up.
A number of scholars have presented visual images of restorative
justice and regulatory theory to aid in understanding their essential
elements. Three of these are relevant to the present discussion.
All are very useful, yet like all graphic attempts to present complex
social realities, they have their limitations.

John Braithwaite provides a powerful and elegant visual tool
for illustrating what he calls the integration of restorative, deter-
rent and incapacitative justice-the pyramid.' 91 Braithwaite's pyr-
amid looks like this:

190 See infra Part IV.
191 Braithwaite's pyramid is incorporated, behind various guises, into much of his writ-

ing on regulation and restorative justice, but especially in BRAITHWAITE, RESPONSIVE
REGULATION, supra note 34.
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FIGURE 1 - THE BRAITHWAITE PYRAMID (Two DIMENSIONAL)

ASSUMPTION

Incompetent or
Irrational Actor Incapacitation

Rational Actor Deterrence

Virtuous Actor Restorative Justice

Toward an Integration of Restorative, Deterrent
and Incapacitative Justice

The Braithwaite two-dimensional pyramid, or triangle, is help-
ful in pointing out the value of escalating regulatory responses in
relation to different categories of actors. It is also important in that
it demonstrates that restorative justice should be available for the
majority of cases while deterrent and incapacitative responses
should be reserved for cases where restorative justice is insuffi-
cient. Perhaps the most important aspect of the Braithwaite pyra-
mid is its flexibility. As a heuristic device it advances thinking in
multiple regulatory contexts, including community situations where
the state is not desired as a player. However, because of its two
dimensional nature it may inadvertently leave the impression that
restorative justice is restricted to an initial or diversionary strategy,
rather than of value in conjunction with deterrent or incapacitative
responses. 192

192 This is not Braithwaite's intention, since he, perhaps more than most other restora-
tive justice theorists, sees the breadth of contexts in which restorative processes can be
utilized. See id.

20081
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Peter Grabosky further developed the Braithwaite pyramid
for the analysis of regulatory systems by proposing a three-dimen-
sional, three-sided pyramid which reflects tripartite regulatory sys-
tems. 193  The first face of the pyramid represents the state
regulatory apparatus-a sort of narrow application of the
Braithwaite pyramid. The second face of the pyramid represents
the target of regulation, whether individual or group. In the crimi-
nal law context, this would be the accused or offender. The third
face of the pyramid represents other interests, such as public inter-
est actors or commercial third parties. The Grabosky pyramid
looks like this:

FIGURE 2 - THE GRABOSKY PYRAMID

(THREE DIMENSIONAL/THREE-SIDED)

x

x C

B

(View 2)

C x

A B A B
(View 1) (View 3)

Figure 2. A triangular regulatory prism from three perspectives, with the apex represented
by point (X). Location on the vertical dimension represents coerciveness. Location on the
horizontal dimension represents the relative representation of governmental, self-regula-
tory, and third party involvement.

This three-sided pyramid is a helpful development in the generally
regulatory context, and could be used by civil alternative dispute
resolution (ADR) analysts and many restorative justice observers
who conceptualize restorative justice as simply involving victims,
offenders and the community. 94

193 Peter N. Grabosky, Discussion Paper: Inside the Pyramid: Towards a Conceptual

Framework for the Analysis of Regulatory Systems, 25 INT'L J. Soc. L. 195 (1997).
194 See, e.g., Umbreit, Coates & Vos, supra note 169.
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The Canadian experience, where the state has, at least re-
cently, been seen as an ally rather than an enemy in the promotion
of restorative justice, generates a need for a graphic depiction with
four sets of interests: the state, the community, the offender and
the victim. Daniel Van Ness and Karen Heetderks Strong identify
this need and represent this situation graphically by the use of a
circle with four quadrants. 19 5 Their circle looks like this:

FIGURE 3 - THE VAN NESS & STRONG CIRCLE

It is evident that the Van Ness/Strong circle incorporates use-
ful static and dynamic elements which enhance a merely verbal
presentation of aspects of restorative justice. However, it is possi-
ble to square the Van Ness/Strong circle and combine it with both

195 DANIEL W. VAN NESS & KAREN HEETDERKS STRONG, RESTORING JUSTICE (2d ed.
2002).
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the insights of Braithwaite's triangle of escalating sanctions and
Grabosky's idea of the three-dimensional pyramid. The result,
however, is a four-sided pyramid.

2. A Four-sided Pyramid to Explain Escalating Responses to
Crime in Nova Scotia

Restorative justice, at least in the Nova Scotia version, can be
represented by a pyramid with four faces (see Figure 4). Each face
of the pyramid is explained in detail below. However, it is essential
to see first that the bottom of the pyramid rests on a foundation
called "criminal harms." This is quite important because it explains
what critics might see as an unnecessarily statist orientation and a
conceptual limitation of the pyramid. This is not a pyramid de-
signed to represent restorative justice in resolving problems in vari-
ous sectors of civil society, such as school bullying, private disputes
between neighbours, disputes among commercial parties, or com-
munity conflicts which are sought to be resolved restoratively with-
out the aid of any agents of the state. 96 In effect, it assumes the
legitimacy of the notion of criminal justice and the state's involve-
ment in responding to criminal harms which are a matter of general
public concern. It is not a good starting point for thinking about
restorative justice in countries where the agencies of the state are
widely viewed as corrupt, authoritarian, or illegitimate. Nor is the
pyramid likely to be attractive to those who are guided in their
thinking about restorative justice by the Nils Christie notion that in
criminal matters the state and justice professionals, including de-
fence counsel, "have stolen the conflict" from the direct partici-
pants-dare one say the state "abolitionists. '197 However, it is
advanced in the Nova Scotia context, and for other constitutional
democracies, where the population has confidence in the potential
for positive individual/community/state inter-action between re-
storative justice and formal processes of criminal justice where
necessary.

196 For example, this pyramid would not be an appropriate device to depict the peace
making committees in certain South African townships, or the foro de conviviencia in cer-
tain Argentinean shantytowns as described by Shearing & Wood, supra note 91, or Shear-
ing, Wood & Font, supra note 183, at 18-22.

197 Nils Christie, Conflicts as Property, 17 BRIT. J. CRIMINOLOGY 1, 1-26 (1977) [herein-
after Christie, Conflicts as Property]; see also Nils Christie, Against Just Desert, 5 CAN. J.L.
& JURISPRUDENCE 5 (1992) [hereinafter Christie, Against Just Desert]; THE CASE FOR PE-
NAL ABOLITION (Ruth Morris & Gordon West, eds., 2000).

[Vol. 16:1
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Defining a foundational "criminal harm" is not without con-
siderable ambiguity. At its simplest operational level, it is a beha-
viour which has been "criminalized" by the appropriate legislative
body and in relation to which state agents are authorized to act in
order to enforce compliance.198 This does not mean that state
agents must act-there is always police and prosecutorial discre-
tion. Nor does it mean that proscribed criminal behaviour cannot
be dealt with by alternative private, civil, administrative, or com-
munity mechanisms-restorative or otherwise. The school bullying
and community conflicts mentioned above are useful examples to
keep in mind. The Nova Scotia pyramid sits in a conceptual field
of intersecting sets of varying harms dealt with in a variety of con-
texts. Nonetheless, the four-sided pyramid is advanced as a heuris-
tic device for explaining the complexities of responses to crime
only where the state regulatory apparatus has been activated and
where there are formal or restorative options open at various levels
which will involve offenders, victims, communities-and the state.

The vertical dimension of the pyramid represents layers of in-
creasing degrees of institutional domination, much like the
Braithwaite pyramid of escalating sanctions. However, the four
vertical levels are described as "contact points" with the four labels
"police," "prosecutors," "courts," and "corrections." The four
faces of the pyramid represent the interest quadrants in the Van
Ness/Strong circle: state, offender, victim, and community. How-
ever, each face must be split in half to reflect the types of responses
which are authorized by those affected in relation to the formal
inclusionary model of criminal justice on the one hand and the re-
storative model of justice on the other.

198 This is a standard, positivist definition of crime, and positivism is in disrepute in
social science circles as an adequate way to define crime in the political/moral debate.
However, it is a foundational notion in relation to due process and the rule of law. Some-
one branded as an "offender" by the community, but who denies the accuracy of the label,
need not respond to a non-state community "justice" initiative-which could, in the worst
case scenario, take the form of vigilantism and lynching. If the alleged misconduct is crimi-
nal, however, state agents may legitimately confine the accused's liberty in order to compel
appearance in court to answer to the charge.
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FIGURE 4 - NOVA SCOTIA JUSTICE PYRAMID: ESCALATING

RESPONSES TO CRIMINAL HARMS

Top view Bottom View

(A) State Moral
----- rongs

' Criminal

~~~c i v i l O n l y .. ....

(D) Community Wrongs Adnunistra ye

Thus, on Face A of the pyramid (Figure 5), the left half repre-
sents the response of state agents to criminal harms in the formal
model: the exercise of police, prosecutorial, judicial, and correc-
tional discretion as the matter rises through the levels of serious-
ness of state "regulatory control. 199 On the right-hand side of the
vertical line that splits Face A, descriptions inside the right-angled
triangle depict the range of options at each level from the perspec-
tive of the restorative model of justice. Double-ended arrows
across the centre line at each level indicate the permeability of the
vertical line dividing the restorative and formal inclusionary mod-
els and the regulatory flexibility allowing movement between the
two approaches at or between levels. Along either side of Face A,
there is a band representing the mode of participation of the state
agents. On the left-hand formal side, the mode of participation is
professional/adversarial, while on the right-hand restorative side it
is described as open/interactive. To the right of the pyramid, on
the restorative justice side, there is depicted an "inside/outside

199 See Criminal Code § 179 (This section provides for stays of proceedings in the hands
of the attorney general or his/her agents. This means that while private citizens in Canada
can initiate a criminal proceeding, the state can take it over or terminate it against the
wishes of the complainant). See also LAw REFORM COMISSION OF CANADA, PRIVATE
PROSECUTIOSS (Peter Burns, principal consultant, Ottawa, 1986).

HeinOnline -- 16 Cardozo J. Int'l & Comp. L. 50 2008



LET MY PEOPLE GO

system dimension." This is intended to highlight the fact that there
is an important distinction to be made between pre-court diversion
on the one hand and post-conviction and post-sentence restorative
justice on the other, from the point of view of stigmatization, the
effectiveness of early intervention, proactive risk management, etc.
This dimension could also make reference to the over-lapping of-
fence seriousness classification scheme, but this has been omitted
to maintain some semblance of simplicity.

FIGURE 5 - NOVA SCOTIA JUSTICE PYRAMID:

FACE A - ROLE OF STATE AGENTS

CONTACT POINT

Corrections

Pro

Court Frn

SYSTEM DIMENSION: IN/ OUT

Prosecution

Police

Face B of the four-sided pyramid depicts the role of the ac-
cused or offender in relation to escalating process in either the for-
mal inclusionary or restorative model of justice. Looking to the
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formal, left side of Face B, the accused may, ideally after consulting
counsel, admit to or deny involvement in the offence. This will de-
termine what police will do in response. If police lay formal
charges, plea discussions will likely be held between the prosecutor
and counsel for the accused. At trial, the accused will have to
decide whether to plead guilty or not, and this will impact the
behaviour of the prosecutor. A more lenient prosecution recom-
mendation or even a joint defence/prosecution recommendation on
sentence usually follows a guilty plea. If the accused pleads not
guilty, he will have to decide whether to testify, and submit to
cross-examination, including disclosure of any previous criminal re-
cord, or have counsel merely test the prosecution case and/or elicit
the accused's story from other witnesses. If found guilty, the ac-
cused will have the option to speak to sentence on his own behalf,
or have his lawyer present argument or evidence through other
witnesses. If an offender is sentenced to imprisonment, he may
volunteer to participate in rehabilitative or other programming,
seek early release on parole from the Parole Board, or simply sit
tight until his sentence expiry date. If an offender is ordered to
serve a sentence in the community, he will likely have probation-
supervised "negative" conditions to which he must adhere. At risk
of provoking a harsher sentence, an intransigent offender need not
agree to do anything. Thus, the possibility is open to an accused/
offender to remain entirely passive throughout the whole formal
process from beginning to end: he may deny involvement, plead
not guilty, remain silent at trial, and wait for sentence expiry. A
more cooperative attitude is likely to bring a more positive re-
sponse from the agents of the state controlling the offender's pro-
gress through the system. This creates awkward circumstances, to
say the least, for those charged in error or wrongly convicted.200

200 The situation of wrongfully convicted Donald Marshall, Jr., who spent 11 years in

prison for a murder that he did not commit was typical of this horrendous dilemma. At
parole review, Marshall consistently denied his involvement in the offence, thereby en-
couraging skeptical officials to conclude he was a bad risk for rehabilitation and re-integra-
tion into the community. This, of course, led to denial of parole and lengthened the period
of his unjustified incarceration. PROVINCE OF NOVA SCOTIA, REPORT OF THE ROYAL

COMMISSION ON THE DONALD MARSHALL, JR., PROSECUTION (1989) (commonly referred

to as the "Marshall Inquiry Report").

[Vol. 16:1
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The point, however, is that from the offender's perspective, the
whole formal process may be in the hands of police, prosecutors,
defence counsel, judge and correctional officials acting in profes-
sional, adversarial roles in an adjudicative, rather than a problem-
solving, mode. Depending upon his reaction to these state agent
initiatives, the offender may be the object of command and control
regulation or responsive regulation of a more restorative sort by
the state agents, and his reaction to these state initiatives may alter
their character.

The depiction of restorative process on the right hand of Face
B can begin at the police level if the offender accepts responsibility
for the offence. This could result in a police caution, a police-led
restorative conference or, more likely, a community-facilitated re-
storative process. If the accused does not initially accept responsi-
bility and the police lay charges, but accepts responsibility in his
(or defence counsel's) discussion with the prosecutor, the latter
may refer the matter to the restorative process by a community
agency or bring the charges to the court for guilty plea with a rec-
ommendation for a sentencing circle or a referral to community
restorative conferencing. If the prosecutor makes no such recom-
mendation, the matter can be raised by defence counsel or by the
court on its own motion. If there is either a sentence of imprison-
ment or one to be served in the community, offender, victim or
correctional officials may raise the possibility of a restorative con-
ference. In any conferencing or sentencing circle process, of
course, the role of the offender will almost inevitably be one of
taking active responsibility in a deliberative process in relation to
the victim and community members. This deliberative regulatory
response requires far more intense personal participation from the
offender than a formal trial. It may also open up "human capital
investment opportunities" for the offender.
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FIGURE 6 - NOVA SCOTIA JUSTICE PYRAMID:

FACE B - ROLE OF THE ACCUSED OR OFFENDER

CONTACT POINT SYSTEM DIMENSION: IN/ OUT

Face C of the Nova Scotia pyramid depicts the role of the vic-
tim. 20 1 On the left, formal side, the process will normally start with
a complaint from the victim or a police interview to gather evi-
dence. The victim will be consulted on whether the police ought to

201 In this discussion, the gender pronoun convention adopted by many authors who
discuss sexual assault and domestic violence is used; that is, victims are referred to by
feminine pronouns and perpetrators by masculine ones. This use of these stereotypes,
based on broadly acceptable statistical assumptions, of course, invokes other stereotypes
which are also problematic: not all perpetrators are men and not all victims of sexual as-
sault are women. However, it is asserted that this is a legitimate rhetorical device in the
circumstances bringing attention to the prevalence of gendered violence against women.
Nonetheless, noted supra at notes 160 and 161, there is a moratorium in place in Nova
Scotia on the use of restorative justice process in matters involving sexual assault. This
latter situation is seen by some to be problematic. See Archibald & Llewellyn, supra note
139, at 324-28.

[Vol. 16:1
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lay charges, although this matter may be governed by police proce-
dures, as well as on whether she wishes to testify. At the
prosecutorial level, the victim will be consulted in relation to bail
and further on her potential role as a witness. At the trial level, the
court may hear from the victim as a witness, unless the accused
pleads guilty, in which case her only likely opportunity to tell her
story to the court will be through a written victim impact state-
ment. On the other hand, if the victim does not wish to testify, the
prosecution may force her to testify at the risk of having her recant
her prior accusation on the witness stand. At the correctional
level, if the matter is a serious offence, the victim may request to be
informed of the offender's potential release status. She may also
present a written victim impact statement and attend a parole hear-
ing. On the right-hand, restorative side of Face C, the victim's in-
volvement may commence with her request for restorative process,
or more likely, an inquiry from police or a community agency as to
whether she is willing to participate in such a process. Victim par-
ticipation is entirely voluntary, although the Nova Scotia Protocol's
refusal to accept a "victim veto" may mean that a restorative con-
ference will go ahead with a surrogate victim. Should the victim
agree to participate in the restorative process, the nature of a con-
ference will inevitably produce far more interactive participation
than the constrained participation allowed by even the inclusionary
formal process.
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FIGURE 7 - NOVA SCOTIA JUSTICE PYRAMID:

FACE C - ROLE OF THE VICTIM

CONTACT POINT SYSTEM DIMENSION: IN/ OUT

Corrections Post-Conviction

Parole R.J.
Hearing Conferen z

Court Sentence Sentencing P
Impact Circle Post-Charge

Statement

Trial: Testify i Community 0
(Prosecution?) RJ. Process

Prosecution Prosecutor
Diversion

Consult on Process Community
Will testify willingly? Restorative Justice

Consult re: Bail Process

0 0
0

Police 0 Consultation Process Community R.J. Process V Proce I

(Charges(?) Witness(?)) Police-led R.J. Process

Complaint / Investigation - 0- * Complaint

Formal Inclusionary Process Restorative Process

Criminal Harms

Face D of the pyramid depicts the role of the public or com-
munities. This is by far the easiest to explain, yet conceptually im-
portant nonetheless. On the left, formal side of the pyramid, the
public and community have little or no role. The police may en-
courage members of the public to report crimes by various strate-
gies, but will take over the investigation from that point forward.
Police investigations go on largely behind closed doors, unless the
media can elicit police comment or the police seek informants to
come forward to assist them. As for prosecutors and correctional
officials, they are deemed to "represent the public interest" within
their respective spheres, and there is no formal avenue for public
input into their handling of a particular case. As for the courts,
they too, of course, represent the public interest in justice, but are
generally open to public observers as a matter of principle in order
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to ensure that justice may be seen to be done. However, members
of the public who assert a right to participate will be hushed or
ushered out. The public harms of criminal law are in the hands of
the state officials depicted on Face A of the pyramid. On the for-
mal, even inclusionary, side of Face D, interested communities or
individual members of the public have either no direct role or a
mere passive role as observers.

Depending on the nature of the restorative or restoratively-
oriented process chosen, community participation on the right, re-
storative side of Face D will be more or less active. Supporters of
the offender and the victim should be present, along with members
of the community identified by the offender, victim or facilitator as
having a contribution to make in reaching a sound deliberative out-
come. The nature of restorative conference interaction will nor-
mally ensure that this selected community participation will be
active rather than simply passive. On the other hand, the general
public is not normally informed of or invited to a restorative con-
ference. To the extent that members of the public are invited to a
restorative conference because they represent a community inter-
est in the matter or have "therapeutic" resources to bring to the
table, they may be important in ensuring the viability of the confer-
ence outcome agreement and the monitoring of compliance with it.
It is in these senses that restorative conferences constitute delibera-
tive processes representing a form of local democracy, and carry
significant potential for human capital investment and community
capacity development.
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FIGURE 8 - NOVA SCOTIA JUSTICE PYRAMID:

FACE D - ROLE OF THE PUBLIC OR COMMUNITY

CONTACT POINT SYSTEM DIMENSION: IN / OUT

IV. DELIBERATIVE DEMOCRACY AND META/REGULATING

CRIME: A REFLEXIVE RULE OF LAW

Deliberative democracy is a term that reflects a new apprecia-
tion for the nature of the state in the wake of the linguistic turn in
social theory. This body of analysis is helpful in understanding the
reflexive character of the rule of law in post-liberal regulatory
states. It is important to integrate notions of diversity and commu-
nity, as well as individual autonomy and equality, into conceptions
of deliberative democracy, particularly in relation to criminal jus-
tice. By doing this one can see that Canadian criminal justice, par-
ticularly in its Nova Scotia variant with its restorative process
capacity, can be theorized as representing a reflexive rule of law
through the use of regulation and meta-regulation of processes that

[Vol. 16:1
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embody deliberative democracy at various levels. However, princi-
pled outcomes of these plural deliberative processes do not offend
general criminal justice norms such as responsibility, accountabil-
ity, proportionality, and deterrence, nor do they sacrifice principles
of equality in their implementation. These are the themes ad-
dressed in this part under the heading "deliberative democracy and
meta/regulating crime: a reflexive rule of law."

A. Deliberative Democracy and the Rule of Law: Generating
Fair General Norms

An important source for understanding the significance of de-
liberative democracy is the work of Jurgen Habermas. °2 His delib-
erative or discursive theory of democracy is founded upon notions
of communicative action.2 °3 Habermas sees that, in trying to un-
derstand and work with one another, people generally must as-
sume that others are pursuing their stated goals without serious
reservation, that they tie agreement to what he calls "inter-subjec-
tive recognition of criticizable validity claims," and that they take
on obligations arising from consensus as the basis for further ac-
tion.0 4 He does recognize that people will engage in "strategic dis-
course," i.e., the immoral sort where they maintain unspoken
reservations and have no intention to act upon agreements, but
that such communication cannot be, and is not, characteristic of the
communicative rationality upon which socio-political or legal sys-
tems of integrity are or can be built.205 Habermas posits a "dis-
course principle" that holds that as a matter of law and morality,
"valid action norms are only those to which all possibly affected
persons could agree as participants in rational discourses. 2 0 6 This

202 See HABERMAS, CONTRIBUTIONS TO A DISCOURSE THEORY, supra note 34; JURGEN

HABERMAS, THE INCLUSION OF THE OTHER (1996) [hereinafter HABERMAS, THE INCLU-

SION]. The former book is critical for this purpose, although very densely written. A more
accessible statement in his own words can be found in the latter. See also MATHIEU

DEFLEM, HABERMAS, MODERNITY AND LAW (1996); HUDSON, supra note 45 (for a recent
assessment of Habermas in the context of both his critics and admirers).

203 See 1 THE THEORY OF COMMUNICATIVE ACTION (1984); 2 THE THEORY OF COMMU-

NICATIVE ACMION (1987).
204 HABERMAS, CONTRIBUTIONS TO A DISCOURSE THEORY, supra note 34, at 4.
205 See IRIS MARION YOUNG, INCLUSION AND DEMOCRACY (2000) (for a broader classi-

fication of forms of public discourse, including greeting, rhetoric, and narrative).
206 HABERMAS, CONTRIBUTIONS TO A DISCOURSE THEORY, supra note 34, at 107. This,

of course, differs from the first principle of JOHN RAwLS, JUSTICE AS FAIRNESS: A RE-

STATEMENT (2001) (namely, that in the context of socio-political and economic life, it is the
constitutional essential that each individual be accorded the scheme of basic liberties equal
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gets translated for the purposes of constitutional analysis into the
"democracy principle": laws may claim legitimacy only when they
can meet with the assent of all citizens in a discourse process of
law-making that in turn has been legally constituted.2 °7 The de-
mocracy principle implies a system of rights and a constitutional/
procedural system. 20 8  Habermas concludes that the five basic
rights are equality, citizenship (or community membership), mech-
anisms for the enforcement of individual rights, capacity for auton-
omous participation in politics, and a minimum standard of living
to allow such participation.20 9 In this system of popular sover-
eignty, political power derives from the communicative power of
citizens. But in complex societies, this power must be exercised
through legitimated procedures: a rule of law governing legisla-
tures, courts and administrative bodies. Thus Habermasian delib-
erative politics involves a procedural concept of democracy based
on the empirical/normative substructure of the communicative the-
ory of action operating in the broad cultural forms or everyday life
(the "life-world").210 This is a bold but helpful theory of democ-
racy that charts a procedural course between is and ought as the
title "between facts and norms" suggests.

Habermas' deliberative democracy has much to say about the
regulatory state, or what he would call the "supervisory" state. He
contrasts the minimalist liberal state of laissez-faire capitalism,211

with the twentieth century welfare or social democratic state,212

to those enjoyed under the schemes for all others. Id. at 7-8, 42-50, 163-64, 105-06,
111-16).

207 HABERMAS, CONTRIBUTIONS TO A DISCOURSE THEORY, supra note 34, at 107-13.
208 Such constitutional systems, of course, can be viewed as "systems of regulation." See

Colin Scott, Regulating Constitutions, in REGULATING LAW, supra note 30.
209 HABERMAS, CONTRIBUTIONS TO A DISCOURSE THEORY, supra note 34, at 121. This

analysis has important things in common with Amartya Sen's notion of basic capacities for
the exercise of freedom. See AMARTYA SEN, DEVELOPMENT AS FREEDOM (1999).

210 HABERMAS, CONTRIBUTIONS TO A DISCOURSE THEORY, supra note 34, at 307.
211 One can trace the origins of the liberal state from the period of the Enlightenment to

modernity through the writings of Hobbes, Locke, Kant, Bentham, and Mill on the one
hand and Hayek, Nozick, Rawls and Dworkin on the other. Habermas does this, although

there is a nice brief synthesis in HUDSON, supra note 45.
212 The impact of the welfare programmes on citizens' socio-economic lives reflect

whether the national welfare agenda is founded in social democracy, corporatism, or lib-
eral capitalism. For detailed analyses of the legal bases of these arrangements and their
performance as judged according to social welfare criteria, see Ross CRANSTON, THE LE-
GAL FOUNDATIONS OF THE WELFARE STATE (1985); ROBERT E. GOODIN, BRUCE

HEADEY, RUUD MuFFELS & HENK-JAN DIRVEN, THE REAL WORLDS OF WELFARE CAPI-

TALISM (1999).

(Vol. 16:1
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describing the nature of the newly emergent supervisory state of
the twenty-first century, and concludes:

[B]oth [liberal and welfare state] paradigms share the produc-
tivist image of capital/industrial society. In the liberal view, the
private pursuit of personal interests is what allows capitalist so-
ciety to satisfy the expectations of social justice, whereas in the
social welfare view, this is precisely what shatters the expecta-
tion of justice. Both views are fixated on how a legally pro-
tected negative status functions in a given social context ....

After the [liberal] formal guarantee of private autonomy has
proven insufficient, and after social [democratic] intervention
through law also threatens the very private autonomy it means
to restore, the only solution consists in thematizing the connec-
tions between forms of communication that simultaneously
guarantee private and public autonomy in the very conditions
from which they emerge.213

Though the post-liberal welfare state privatized economic and
governmental functions in recent years, it did not "de-regulate
those functions.12 14 Rather, it began in new ways to regulate the
privatized services in the public interest.215 In Habermas' terms:
"The supervisory state looks to non-hierarchical bargaining for an
attunement among sociofunctional systems" and to reflexive law
through relational programs that "induce and enable systems caus-
ing dangers to steer themselves to safety. ' 216 Thus in deliberative
democracy, the thematized connections between the public and
private spheres occur at multiple levels. The transmission of values
from private to public spheres occurs at the most general level
through legislation, and at other levels through public participation
in rule-making and participatory forms of reciprocal or "reflexive"
regulation. In this latter area, Shearing would see public/private
and private "nodes of governance. "217

213 HABERMAS, CONTRIBUTIONS TO A DISCOURSE THEORY, supra note 34, at 407-09.

214 For a comprehensive treatment of the privatization process facilitated by catalytic
policies initiated by various levels of government, see DAVID OSBORNE & TED GAEBLER,

RE-INVENTING GOVERNMENT: How THE ENTREPRENEURIAL SPIRIT IS TRANSFORMING

THE PUBLIC SECTOR (1992).
215 See Michael Taggart, The Nature and Functions of the State, in OXFORD HANDBOOK

OF LEGAL STUDIES, supra note 28, at 101; Parker & Braithwaite, supra note 28.
216 HABERMAS, CONTRIBUTIONS TO A DISCOURSE THEORY, supra note 34, at 344.
217 Shearing & Wood, supra note 91.
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All of this theory is very important for the way in which one
thinks about law and criminal justice in Canada.218 In the tradi-
tional political sphere, general norms are established by constitu-
tion-making and legislation. Indeed, generating fair, general norms
through constitutional legislation is very important for Habermas.
Law is a critical form of communication in pluralistic societies
where a single traditional worldview no longer determines values
and norms. Complex modern societies are integrated "[n]ot only
through values norms and mutual understanding, but also systemi-
cally through markets [including labour relations systems] and the
administrative use of power." Law (both public and private) is
linked to all three of these primary mechanisms of social integra-
tion. Indeed, law as an authoritative communicative medium in
the Habermas sense serves a form of glue that helps hold society
together when less formal mechanisms do not provide a compre-
hensive framework. Criminal law presents a powerful normative
and practical mechanism by which social behaviour is regulated. It
formally regulates relations among all citizens or members of the
community (who are assumed to have the capacity to conform to
its requirements), is founded upon procedural rights and rights of
equality, and has a procedural system for enforcement.

Given its value-laden centrality to a democracy, it is not sur-
prising that the normal expectation is that the prohibitions and
procedures of criminal law must be established by legislation. Ad-
ditionally, in the Canadian case, many of the general norms of
criminal law and procedure have been constitutionalized.2 19 The
notion of the rule of law in the criminal context means that power-
ful individuals or groups, whether operating from state, community
or private platforms, do not set criminal norms. Police, prosecu-
tors, judges, correctional officials and (most importantly in this
context) restorative justice process participants, also do not define
what is criminal and what is not. Such is the job of the legislature.
Community-based justice is not beyond the rule of law. Those ex-
ercising public functions in the administration of criminal justice
must respond appropriately in the exercise of legislatively-author-
ized discretion to apply the law, the content of which has been

218 It is worth noting the oft-quoted phrase: "There is nothing so practical as good the-
ory" stated by Kurt Lewin (1890-1947).

219 See Bruce P. Archibald, The Constitutionalization of the General Part of Criminal
Law, 67 CAN. B. REv. 404 (1988); see also STUART, supra note 9.
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democratically determined at a general level.22 ° Thus, concerning
general legislative norm creation, Habermas' deliberative democ-
racy is consistent with a fairly traditional view of the rule of law in
criminal matters. This is true whether one is thinking in terms of
the inclusionary formal model or the restorative model. All of this,
of course, is compatible with the concrete elements of Canadian
federalism described above in Part I of this article.

B. Equality, Diversity, and Including Communities in
Responsive Criminal Justice

Habermas, particularly in his earlier work, was concerned in a
somewhat Aristotelian way with the general applicability of norms
evolving from the communicative theory of action. He derived
from his discourse principle a principle of universalization: "Only
those rules or institutions are generalizable that all members of a
communication community agree as to representing generalizable
interests rather than individualistic claims. ",221 Feminists then criti-
cized Habermas for reasoning from the notion of an "abstract
other" rather than a "contextualized other, '222 embedded in a web
of community relations (e.g., ethnic or religious) and a particular
body (e.g., male/female or black/white), which impinge upon the
way in which inter-subjective claims originate and may be genera-
lized.223 This sort of thinking reveals Habermas' early ambivalence
about the notion of community in deliberative democracy.224 On
the other hand, the works of Charles Taylor 225 and Will Kym-
licka226 reconcile principles of deliberative democracy with a place
for differentiated communities within the discursive framework.

220 As described above, for Canada this means that the Federal Parliament enacts crimi-
nal law and procedure, while provincial legislatures enact quasi-criminal penal statutes.

221 HUDSON, supra note 45, at 154.
222 See, e.g., SEYLA BENHABIB, SITUATING THE SELF: GENDER, COMMUNITY AND

POSTMODERNISM IN CONTEMPORARY ETHICS (1992).
223 See, e.g., Jennifer Nedelsky, Embodied Diversity and the Challenges to Law, 42 Mc-

GILL L.J. 91 (1996). (Nedelsky is an important Canadian exemplar of this line of thinking
to which Habermas has had to respond. Her linkage in this article of neurological findings
to emotion, reasoning and impartiality of judgment, in the face of diversity, is a path-
breaking contribution to this literature.).

224 Habermas has responded to these alleged deficits in his theory. HABERMAS, THE
INCLUSION, supra note 202.

225 CHARLES TAYLOR, SOURCES OF THE SELF: THE MAKING OF THE MODERN IDENTITY

(1989).
226 WILL KYMLICKA, POLITICS IN THE VERNACULAR: NATIONALISM, MULTI-CULTURAL-

ISM AND CITIZENSHIP (2001); WILL KYMLICKA, LIBERALISM, COMMUNITY AND CULTURE

(1989).
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This is important insofar as democratic theory is forced, by the na-
ture of the cosmopolitan world in which we live, to recognize com-
munity rights as well as individual rights in contexts that go beyond
provincial or municipal sub-units in federal democracies. This in-
sight is critical background for understanding the significance of
Canadian recognition of linguistic rights.227 More important for
this article may be examples like the introduction of hate crimes in
relation to identifiable groups,228 recognition of the special place of
aboriginal offenders in sentencing,229 or the idea that offenders
owe reparation to communities as well as direct victims. 230 In this
expanded framework of deliberative democracy, it is appropriate
to recognize not only substantive but also procedural rights of par-
ticipation for communities of various hues and descriptions. Com-
munities in this optic must not only have the opportunity to assert
rights but also to formulate norms in the public sphere that may
respond to their particular needs. In his later work, Habermas rec-
ognizes the place of communities in working out the politics of the
public sphere. However, he remains adamant that insofar as the
whole state forms a communicative community, democratic gen-
eral norms formulated in the state's legislature, but based on indi-
vidual rights, must sometimes trump the interests of particular
communities. He believed that this applies even though the latter
legitimately go beyond the realm of strictly individual or private
claims.231

It is clear that traditional, formal models of criminal justice
have concentrated on the relationships between individuals and the
state. Collective responsibility for crimes and collective punish-
ments are treated as relics of a bygone age,232 inconsistent with the
values of democratic societies that impose criminal responsibility
and punish offenders only where individual responsibility is proved
beyond a reasonable doubt.233 Even in a utilitarian, rehabilitative

227 For example, see Charter, supra note 8, § 23.
228 See Criminal Code, §§ 318-320.1.
229 See id. § 718.2 (requiring restraint in the use of imprisonment for aboriginal

offenders).
230 See id. § 718.

231 HABERMAS, THE INCLUSION, , supra note 202.

232 See, e.g., KARL LLEWELLYN & E. ADAMSON HOEBEL, THE CHEYENNE WAY; CON-

FLICT AND CASE LAW IN PRIMITIVE JURISPRUDENCE (1941) (describing North American
aboriginal collective responsibility).

233 Corporate responsibility for crime is a relatively recent exception to this principle.

See Canadian Dredge & Dock Co. v. The Queen, [1985] 1 S.C.R. 662. But see R. v. Suther-
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model, the object of treatment or rehabilitation is the individual
offender,234 and state intervention in this case is only legitimate be-
cause of individual responsibility for the proven criminal of-
fence.235 Looking to the inclusionary formal model as it presently
operates in Canada, the paradigmatic case adds an individual vic-
tim to the new triadic criminal process with opportunities for indi-
vidual participation and reparation. There is no place for classes of
victims. Just as collective responsibility for crime has been ex-
cluded from traditional criminal process, so has collective or com-
munity participation. This is very consistent with seeing abstract
individuals as bearers of rights and responsibilities in the criminal
process, which is analogous to their role as citizens in a liberal dem-
ocratic political process. Abstract universalism fits well with tradi-
tional criminal justice theory, as it does with much liberal
democratic political theory.

Restorative justice has emerged at the same time as diverse,
cosmopolitan societies have recognized a new role for communities
in politics. 236 Community is no longer portrayed as a disappearing
hold-over from traditional or gemeinschaft societies that are inevi-
tably disintegrating with the onslaught of atomistic, modern gesell-
schaft societies.237 Communitarian theorists, popular with post-
liberal politicians, are reviving notions of community as generating

land, [1990] 19 D.L.R.4d 314 (the dissent finds vicarious liability for offences unconstitu-
tional as contrary to Charter) supra note 8, § 7.

234 In a contemporary reaction to punitive moralism in criminal justice, the rehabilita-

tive model is enjoying a resurgence under the more fashionable label of "therapeutic juris-
prudence." See WHAT WORKS: REDUCING REOFFENDING GUIDELINES FROM RESEARCH

AND PRACTICE (James McGuire, ed., 1995); JUDGING IN A THERAPEUTIC KEY: THERAPEU-

TIC JURISPRUDENCE AND THE COURTS (Bruce J. Winick & David B. Wexler, eds., 2003).
See also SHADD MARUNA, MAKING GOOD: How EX-INMATES REFORM AND REBUILD

THEIR LIVES pts. II & III (2001) (discussing, based on empirical assessment, psycho-social
factors that have enabled the total desisting from crime by some ex-convicts, notwithstand-
ing countervailing factors and opportunities pulling against them to recidivate, and empha-
sizing the need to institutionalize such positives as part of the psychology and practice of
the correctional regime).

235 There is, of course, current controversy over risk-based crime prevention strategies

that are not based strictly on individual responsibility for past, proven criminal harm. See
MALCOLM GLADWELL, THE TIPPING POINT: How LITTLE THINGS CAN MAKE A BIG DIF-

FERENCE (2000). Gladwell popularized the "broken windows" theory of James Q. Wilson
and George Kelling, adopted by New York City Mayor Rudi Giuliani, who took a risk-
based environmental context approach to crime prevention. The strategy aimed to deter
the seemingly minor and insignificant "quality of life crimes" which, with sufficient volume,
were "tipping points" for violent crime (see pp. 143-46).

236 See HUDSON, supra note 45, ch. 3.
237 See ROBERT A. NISBET, THE SOCIOLOGICAL TRADITION (1962).
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important values, and urging that individuals situated in communi-
ties have both rights and responsibilities derived from and owed to
their communities.238 Moreover, it is often asserted that such
problems as rising crime rates are associated with the decline of
communities and can be alleviated by supporting such communi-
ties.2 39 Three criminal justice strategies, not necessarily related or
coordinated, are often advanced in the name of community: com-
munity policing, community crime prevention, and restorative jus-
tice.240 Restorative justice, in its most comprehensive guises as
described above, is a relational theory of justice 241 which fits well
with communitarian notions such as the suasive capacity of
communities.242

What much communitarian and restorative justice discourse
lacks, however, is an adequate theory of the relationship between
communities and the state. Habermas' latest discourse theory of
democracy, adjusted through notions of community rights and a
contextualized vision of the "other" in politics, can provide a way
to understand the mechanisms for thematizing the connections be-
tween different forms of communication that emerge from differ-
ent communities-communities that may sit uneasily beside one
another in post-liberal democracies. 243 This thematizing task is not
easy for politicians or jurists. However, efforts at reconciling dif-
ferent communities are occurring everywhere in complex, regula-
tory democratic systems, even in relation to criminal justice.
Whether it is in the context of neighbourhoods, reworked constitu-

238 See AMITAI ETZIONI, THE SPIRIT OF COMMUNITY: RIGHTS, RESPONSIBILITIES AND

THE COMMUNITARIAN AGENDA (1993); THE ESSENTIAL COMMUNITARIAN READER

(Amitai Etzioni ed., 1998). Amitai Etzioni is among the most influential of the communi-
tarian theorists.

239 Id. See Amitai Etzioni The Responsive Communitarian Platform, in, THE SPIRIT OF

COMMUNITY: RIGHTS, RESPONSIBILITIES, AND THE COMMUNITARIAN AGENDA 251-267.
240 See HUDSON, supra note 45, at 85-91.
241 For a full presentation of restorative justice as a theory of justice, and not simply a

collection of dispute resolution techniques, see LLEWELLYN & HOWSE, RESTORATIVE JUS-
TICE, supra note 131 (1998).

242 For a discussion of moral suasion in community, see ETZIONI, supra note 238, JOHN

BRAITHWAITE, CRIME, SHAME AND REINTEGRATION (1989) [hereinafter BRAITHWAITE,

CRIME] (speaking of the positive capacity of reintegrative shaming as opposed to stigmati-
zation by communities).

243 This is the burden of the argument in Habermas' latest works: HABERMAS, CONTRI-

BUTIONS TO A DISCOURSE THEORY, supra note 34; HABERMAS, THE INCLUSION supra note
202.
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tional understandings of the status of aboriginal peoples,244 rela-
tively easily "integratable" ethnic communities, 245 or religious
communities which may have value structures apparently incom-
mensurable with certain individual rights,246 various forms of ac-
commodation to diversity and community are being made in
democracies which heretofore may have understood politics and
law simply in terms of relationships between individuals and the
state. In this context, many restorative justice theories limit them-
selves to relations among the victims, offenders and communities,
and as such, are lacking a conceptual dimension. The role of law
and the state in coordinating communication among communities
and within the public at large in the Habermasian sense can be
important in ensuring that "community justice" does not become
aberrant "community injustice." This understanding is essential for
achieving a comprehensive democratic view of restorative justice.
The connections between general norms of criminal justice and
procedures for tapping into diverse local resources for community
justice must be thematized adequately. Moreover, themes of em-
powerment must be balanced with those of regulation and inter-
community communication. This may be accomplished through
deliberative mechanisms of reflexive law-the subject of the next
section.

C. Deliberative Democratization: Criminal Justice, Metal
Regulation & Reflexive Law

Canada is fortunate in that many institutions of civil society
are vibrant: political parties, religious organizations, ethnic and cul-
tural organizations, philanthropic trusts, service clubs, private rec-
reational organizations, myriad political pressure groups advancing
numerous (often conflicting) causes, independently run private and
public educational institutions, public/private health care facilities,

244 For interesting parallel examples, see ANTI-RACISM AND HUMAN RIGHTS DEP'T, CA-

NADIAN LABOUR CONGRESS, ABORIGINAL RIGrs RESOURCE TOOL Krr (2003) (describ-
ing aboriginal rights in Canada, historical and contemporary); LOCAL GOVERNMENT AND

THE TREATY OF WAITANGI (Janine Hayward, ed., 2003) (Treaty of Waitangi in New Zea-
land); Mabo v. Queensland 11 (1992) 175 CLR 1; PETER BUr, MABO, WIK AND NATnVE
TITLE (2001) (Mabo Case in Australia).

245 Consider, for example, historic waves of western European migration to the New
World and current hysteria over waves of "Islamic" immigration to these same countries.

246 See, e.g., Natasha Bakht, Family Arbitration Using Sharia Law: Examining Ontario's

Arbitration Act and its Impact on Women, 1 MUSLIM WORLD J. HUM. RTS. (2004) (discuss-
ing the controversy over Sharia Law in Ontario).
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business organizations from tiny to massive, etc. However, there is
a sense in which, from the perspective of criminal justice, Nils
Christie is right-the state has stolen criminal conflicts from com-
munities and affected individuals. The fourth side of the Nova Sco-
tia criminal justice pyramid, with its paucity of public participation,
is an attempt to illustrate this visually.247 On the left side of Face
D, members of the public, other than the rare jurors, are observers
of police, lawyers, judges and correctional officers who act on their
behalf. Communities are not represented in an active way.24 8 The
right side of the pyramid Face D dealing with restorative justice,
however, points to a potential, and increasingly actualized, democ-
ratization of criminal justice institutions.249

Interestingly enough, it was certain Canadian judges who
spearheaded a community-based democratization of formal crimi-
nal justice process. 250  Judge Barry Stuart provided a model by
which to link sentencing circles to due process in a sentencing hear-
ing presided over by the judge. 1 Judge Heino Lilles pioneered a
process of referring sentencing issues for advice to aboriginal heal-
ing circles presided over by a panel of community elders. 2  Both
processes involve placing trust in members of local communities to
come up with just solutions reached through a process of delibera-
tion.253 This is direct democracy at work in criminal justice. While
a judge can guide, or if necessary control, the process, community
input cannot be ignored while still maintaining the legitimacy of
the process. Nor can it regularly be refused if the process is to

247 Christie, Against Just Desert, supra note 197.
248 An exception to this assertion is the willingness of Canadian courts of appeal to

allow community organizations/interest groups to have standing as Intervenors in constitu-
tional cases to present argument. See Press Release, Constitutional Law Conference at
Osgoode Hall Law School to Show Shift in High Court: Supreme Court Now Major Focus
For Interest Group Activity, New Study Shows (Apr. 4, 2000), http://www.yorku.ca/mediar/
releases_1996_2000/archive/040400.htm.

249 Bruce P. Archibald, La justice restaurative: conditions et fondements d'une transfor-
mation democratique en droit penale, in JUSTICE R18PARATRICE ET MEDIATION PPENALE:
CONVERGENCES OU DIVERGENCES? (Myl~ne Jaccoud ed., 2003).

250 See Stuart, supra note 134; Lillies, supra note 134.
251 Regina v. Moses, [1992] 11 C.R.4d 357.
252 Heino Lilles, Yukon Sentencing Circles and Elder Panels, 16 CRIMINOLOGY

AOTEAROA NEW ZEALAND 2, 24 (Inst. Criminology, Victoria University of Wellington,
New Zealand, Sept. 2001), available at http://www.restorativejustice.org/resources/docs/Lil-
les/download.

253 On the importance of trust in social public affairs, see Russell Hardin, Trust in Gov-
ernment, in TRUST AND GOVERNANCE 9 (Valerie A. Braithwaite & Margaret Levi, eds.,
1998).
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continue to operate with the confidence of the community.2 54 As it
turns out, however, both these leading judicial practitioners of the
process provide evidence that the community generally provides
helpful advice which would often not emerge from a standard sen-
tencing hearing governed by restrictive rules of evidence.255 To the
extent that police, prosecutors and correctional officials are gaining
experience with restorative conferencing in Nova Scotia, one can
expect that their respective institutions will have to respond to
these democratizing influences the way Canadian judges have.2 56

Having victims and their families, offenders and their families, and
other community representatives bring solutions and resources to
the table, literally within the precincts of the police, courts and cor-
rectional institutions, may be hypothesized to have a significant im-
pact on the manner in which these agents of the state perceive and
respond to communities.

Police, prosecutors, judges, and correctional officials who open
themselves to this deliberative kind of discursive process are thus
engaged in a form of deliberative democracy. These dialogic nodes
can be expected to have reciprocal influences on both community
and justice system participants. Community organizations which
facilitate restorative processes also constitute nodes of deliberative
democracy. Thus far, all of the Nova Scotia community justice
agencies are voluntary community organizations with membership
open to local residents, with locally elected boards of directors and
roots in their local communities which tap deep into the wellspring
of community values and community resources.257 To the extent
that the restorative justice process becomes the preferred or de-
fault mechanism for dealing with large numbers of cases (whether
in pre-trial diversion or post-conviction alternatives) these organi-
zations can have a substantial democratizing impact on the criminal
justice system.

The point about the criminal/restorative justice system as ex-
emplified by the Nova Scotia model, however, is that it is neither
uniform, centrally determined command and control, nor unregu-
lated, incoherent, local pluralism in criminal justice. Habermas'
thematized connection between general norms and nodes of local

254 Lillies, supra note 252.
255 Evidentiary principles of relevance focused on narrower issues in a sentencing hear-

ing than the matters which can be explored in a restorative community conference.
256 See supra text accompanying note 162.
257 See Archibald & Llewellyn, supra note 139.
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practice are to be found in the statutory minimum requirements,
authorization, protocols, practice standards, and service contracts
which arise from and are embedded in various and continuous dia-
logic contexts. The statutory minimum standards are the product
of parliamentary debate. The authorization and protocols are re-
vised with deliberative consultation between government and com-
munity representatives in the management committee before
approval by the steering committee. The practice standards arise
from concrete participatory experience informed by theory and
triple-loop learning. The service contracts are renegotiated period-
ically, providing an opportunity for both technical and political in-
put from the government and concerned communities. In the
language of John Braithwaite, this is a combination of responsive
regulation and meta-regulation. This is also the kind of multi-level,
deliberative and reciprocal process which Habermas and others de-
scribe as "reflexive law." To the degree that the results are a co-
herent system of criminal justice policy with coordinated and
decentralized rule making and rule enforcement with multiple
forms of participatory input, this approach represents a "reflexive
rule of law" emerging from the processes of deliberative
democracy.

D. Responsibility, Deterrence, and Proportionality in Reflexive
Criminal Justice

Concerns are often expressed about whether these simultane-
ously implemented plural forms of reflexive criminal justice can be
fair and equal.258 These concerns sometimes arise from what might
be termed the "twin myths" that formal justice is "tough on crime"
while restorative justice is "soft on crime." In fact, with respect to
minor crime, formal sentencing often results in conditional dis-
charges or probation orders with innocuous standard reporting
conditions which are inadequately supervised by over-worked pro-
bation officers.2 59 This process can be far less onerous than restor-

258 Richard Delgado, Goodbye to Hammurabi: Analyzing the Atavistic Appeal of Restor-

ative Justice, 52 STAN. L. REV. 751 (2000); Andrew Ashworth, Responsibilities, Rights and
Restorative Justice, 42 BRIT. J. CRIMINOLOGY 578 (2002).

259 For example, adult court processing of 445,650 federal statute cases in provincial and
selected superior courts in ten provinces and territories in Canada in 2003/04 resulted in
77,365 (30% of the total cases in which the accused was found guilty) probationary orders,
considering only cases in which the probationary order was the most serious sentence
given; Mikhail Thomas, Adult Criminal Court Statistics, 2003/04, 24 (12) Juristat 5 (2004),
http://www.statcan.calenglishlfreepub/85-002-XIE/0120485-002-XIE.pdf.
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ative conference outcome agreement conditions which may be
supervised by community members who oversee compliance
closely, and report breaches to community agencies for enforce-
ment.26° More importantly, the difference between passive respon-
sibility imposed on offenders in the formal system and the active
responsibility which offenders must experience in a restorative
conference, may account for high compliance rates for restorative
agreements.261 There is thus reason to believe that restorative
practices may have greater punitive and deterrent effects than for-
mal processes, particularly those formal sanctions not accompanied
by complementary restorative conferencing.262 There is empirical
evidence on recidivism rates which tends to confirm this
contention. 63

Variances in practice may thus raise concerns about whether
judicial sentences and restorative justice outcomes are fair and
equal in the sense of being proportional to the criminal harms in
question and similar to one another where circumstances are simi-
lar. It is important not to adopt false assumptions when making
comparisons in this context. Contrary to the expectations of the
uninitiated, it would be wrong to assume that judicial sentences are
proportional and equal when analyzed as a set. The Canadian Sen-
tencing Commission discovered that there was great disparity be-
tween sentences from different judges dealing with similar cases,
and that most of the disparity could be explained in terms of the
individual judges' beliefs as to the primary purpose of sentenc-

260 NSRJ ACTIVITY REPORT 2003/04, supra note 147. Successfully concluded agree-

ments were achieved in 1188 of the 1343 cases processed to conclusion in 2003/2004 which
constituted a compliance rate of 88% (down from 92% in 2002/2003). Anecdotal evidence
would suggest that these compliance rates are far higher than for compliance with condi-
tions in conditional sentence and probation orders resulting from court process. This is
clearly an area where further empirical research is needed.

261 DECLAN ROCHE, ACCOUNTABILITY IN RESTORATIVE JUSTICE (2003); John

Braithwaite & Declan Roche, Responsibility and Restorative Justice, in RESTORATIVE

COMMUNITY JUSTICE: REPAIRING HARM AND TRANSFORMING COMMUNITIES 63 (S.
Gordon Bazemore & Maria Schiff eds., 2000).

262 John Braithwaite, Between Proportionality and Impunity: Confronta-

tion?Truth?Prevention, 43 CRIMINOLOGY 283, 283-85 (2005) [hereinafter Braithwaite, Be-

tween Proportionality and Impunity].
263 Heather Strang, Justice for Victims of Young Offenders: the Centrality of Emotional

Harm and Restoration, in RESTORATIVE JUSTICE FOR JUVENILES: CONFERENCING, MEDIA-

TION AND CIRCLES, supra note 134, at 182.
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ing.264 It would be naive to think that the simple enactment of a
statutory principle of proportionality would fundamentally alter
such disparity in formal sentencing outcomes.265 Sentencing discre-
tion must still be exercised in relation to a plethora of utilitarian
sentencing purposes corresponding to the unique facts of each
case.266 Courts of appeal are unable to impose uniformity, even if
they might wish to, given the vagaries of the appeal process. 67 The
regulation of judicial sentencing is an uncertain business at best.
Thus given this general context, there is no reason to think that
sentencing circles or judges' sentencing, acting on advice from
community restorative conferences, would be likely to reach sen-
tencing outcomes proportionately outside the discretionary range
of formal sentencing outcomes.268 The hypothetical concern about
restorative versus judicial outcomes is therefore primarily in rela-
tion to restorative justice as diversion from the criminal process
resulting from the exercise of police or prosecutorial discretion.
There is a dearth of empirical data on the relative onerousness of
formal, as opposed to restorative, process outcomes. However,
there seems to be no reason to think that the burdens of an out-
come agreement from a restorative conference would be less oner-
ous than a sentence imposed by a judge.269 Indeed, consistent
anecdotal evidence from conference facilitators shows that restora-
tive conference outcomes are more burdensome than many judicial

264 For example, judges who believed that the primary purpose of sentencing offenders
was deterrence gave far harsher sentences than their colleagues who believed that the pri-
mary purpose was to rehabilitate the offender. CAN. SENTENCING COMM'N, supra note 55.

265 This is the limiting principle of proportionality in Criminal Code, § 718.1; see also

supra note 65 and accompanying text.
266 See Criminal Code, R.S.C., ch. C 46, § 718; see also supra note 59 (accompanying

text).
267 There is jurisdiction for courts of appeal to review the "fitness" of sentences. See

Criminal Code, § 687. This jurisdiction is only exercised if Crown or defence have the
resources to initiate an appeal, and if they believe they have grounds for appeal in a con-
text where the Supreme Court of Canada has urged appellate courts to accord sentencing
judges considerable deference. See R. v. Proulx, [2000] 1 S.C.R. 61. Courts of Appeal in
some Canadian provinces have tried to create sentencing "benchmark" precedents for
some types of recurring crimes, but this has been a controversial and uncertain endeavour;
see CLAYTON RUBY, SENTENCING (5th ed., 1999).

268 Judges referring matters to community conferencing with a report back for sentenc-
ing can set certain parameters in the referral order. On Canadian court of appeal re-
sponses to sentencing circle outcomes, see Luke McNamara, Appellate Court Scrutiny of
Circle Sentencing, 27 MANITOBA L.J. 209 (2000).

269 On the question of assessing the punitive equivalencies of different sentencing op-
tions, see Bruce Archibald, Sentencing and Visible Minorities: Equality and Affirmative Ac-
tion in the Criminal Justice System, 12 Dalhousie L.J. 377 (1989).
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sentences in equivalent circumstances. Lest this be thought unfair,
it is important to remember that an offender, who on reflection
concludes that he has agreed to an unconscionably harsh restora-
tive outcome, can repudiate it and seek a fairer sentence in court.

In sum, it can be concluded that concerns about unequal stan-
dards of responsibility, unequal degrees of deterrence, and unequal
outcomes as between formal sentencing and restorative conference
outcomes are likely exaggerated. As long as there is equal access
to voluntary restorative processes, achieved through democrati-
cally established mechanisms respectful of procedural fairness, one
might be content to rest on the assumption that deliberatively dem-
ocratic models of formal and restorative criminal justice can be co-
ordinated in an egalitarian fashion. Empirical confirmation of this
hypothesis, through the use of the methods of experimental crimi-
nology would, however, be preferable.27 °

V. THE POLITICS OF HOPE: RESTORATIVE JUSTICE AND

CAPACITY BUILDING

Contemporary psychologists are examining the scientific basis
for the phenomenon of hope as a well-spring for human action. 7 1

Others are exploring the significance of these findings for the insti-
tutionalizing of hope in social circumstances2 72 which have the po-
tential for individual and collective capacity building. 73 This is the
context that provides an additional gloss for analyzing the current
crisis in human capital policy development resulting from confu-
sion in the regulatory state's response to conditions of the new,

270 There has recently been created a Community-University Research Alliance which
involves the major stakeholders in the Nova Scotia Restorative Justice Program working
collaboratively with university researchers to examine the issues that emerge within such
an institutionalized, comprehensive, and complex restorative justice program. In March,
2005, the present author, among others, received a substantial five year grant from the
Social Sciences and Humanities Research Council of Canada under its Community/Univer-
sity Research Alliance (CURA) Program to support this research. See Archibald and
Llewellyn, supra, note 139 or http://www.nsrj-cura.ca.

271 See THE HANDBOOK OF HOPE: THEORY, MEASURES AND APPLICATIONS (C. Richard

Snyder, ed., 2000); JANE GILLHAM, THE SCIENCE OF OPTIMISM AND HOPE: RESEARCH

ESSAYS IN HONOR OF MARTIN E. P. SELIGMAN (2000).
272 Sasha Courville & Nicola Piper, Harnessing Hope Through NGO Activism, in HOPE,

POWER AND GOVERNANCE 39 (Valerie A. Braithwaite, ed., 2004); John Braithwaite,
Emancipation and Hope, in HOPE, POWER AND GOVERNANCE 79 (2004) [hereinafter
Braithwaite, Emancipation].

273 Victoria McGeer, The Art of Good Hope, in HOPE, POWER AND GOVERNANCE,

supra note 272, at 100; Valerie. A. Braithwaite, The Hope Process and Social Inclusion, in
HOPE, POWER AND GOVERNANCE, supra note 272, at 128.

2008]

HeinOnline -- 16 Cardozo J. Int'l & Comp. L. 73 2008



74 CARDOZO J. OF INT'L & COMP. LAW

globalized information economy. The phenomenon of human capi-
tal de-investment associated with many institutions of formal crimi-
nal justice is contrasted with the possibilities inherent in restorative
justice for individual and social capacity development. A modest
place for criminal justice, and more importantly restorative justice,
in the re-thinking of human capital investment policy in a delibera-
tively democratic, regulatory state can be conceived as part of a
politics of hope. These matters will be touched upon somewhat
speculatively in this concluding segment.

A. The Crisis of Human Capital Investment Policy in Regulating
the "New Economy"

There is a growing human capital policy crisis in advanced
western democracies. The globalized, information economy is dra-
matically changing patterns of trade, capital investment and em-
ployment.274 Competition is increasing at all levels: international,
national, local, and individual. 5 The traditional patterns of secure
employment in large firms and traditional industries are breaking
down as production is outsourced or exported. 6 Associated with
new technologies and new economic sectors are a greater reliance
on casual or short-term employment and independent/dependent
contract work, often done from the home.277 More women are in
the workforce, but are disproportionately represented in casual,
part-time and home-located jobs.278 One pattern which remains
constant in the transition to the new economy is that low-paying
occupations are systematically relegated to ethnic and racial minor-
ities.2 7 9 This puts great pressure on western democracies to invest

274 See LESTER C. THUROW, BUILDING WEALTH: THE NEW RULES FOR INDIVIDUALS,

COMPANIES AND NATIONS (1999).
275 For a clear and provocative treatment of the crisis at the individual level in terms of

the challenges posed by the modern technology-based work environment, the unstable
socio-economic and cultural milieu in which it operates, and its challenging impact on indi-
vidual and collective choices regarding the possibilities of prioritizing core values of per-
sonal and social life, see ROBERT B. REICH, THE FUTURE OF SUCCESS: WORKING AND

LIVING IN THE NEW ECONOMY (2002).
276 See Katherine Stone, To the Yukon and Beyond: Local Laborers in a Global Labor

Market, 3 J. SMALL & EMERGING BUS. L. 93 (1999).
277 See Katherine V.W. Stone, The New Psychological Contract: Implications of the

Changing Workplace for Labour and Employment Law, 48 UCLA L. REV. 519 (2001).
278 See LEAH VOSKo, TEMPORARY WORK: THE GENDERED RISE OF A PRECARIOUS EM-

PLOYMENT RELATIONSHIP (2000).
279 See PETER Li, ETHNIC INEQUALITY IN A CLASS SOCIETY (1988); K. G.

Basavarajappa & Frank Jones, Visible Minority Income Differences, in IMMIGRANT CA-
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in human capital, in order to both remain competitive internation-
ally and maintain social cohesion domestically.28 °  Thomas
Courchene offers the following "mission statement" for the Ca-
nada of the twenty-first century, although it is applicable by anal-
ogy to any state under present global economic conditions:
"Design a sustainable, socially inclusive and internationally com-
petitive infrastructure that ensures equality of opportunity for all
Canadians to develop, to enhance, and to employ in Canada their
skills and human capital, thereby enabling them to become full citi-
zens in information era Canadian and global societies. 281

In the words of Lester Thurlow: "If [financial] capital is bor-
rowable, raw materials are buyable, and technology is copyable,
what are you left with if you want to run a high wage economy?-
Only skills, there isn't anything else. '28 2 However, private mar-
kets, public investment, and regulatory policy of western demo-
cratic states are not, for the most part, oriented in ways which can
easily overcome this challenge. 83 There is fragmentation and dis-
junction in education, training, employment insurance, parental
leave, child care, social welfare, health coverage, worker injury
compensation, pensions and taxation regimes; that is, in all of the
areas which support people making the kind of flexible and auton-
omous choices by which to respond to the stresses and opportuni-
ties of the new information economy. 8 4 What is necessary is to
conceive of coordinated regulatory intervention to develop human
capital not in terms of an economic burden on individual firms, but
rather a process of social and economic investment which will be of
benefit to all.285 A failure to do so could give rise not only to eco-
nomic hardship but political and social unrest of the sort not seen
in developed economies since before World War I.

NADA: DEMOGRAPHIC, ECONOMIC, AND SOCIAL CHALLENGES (Shivalingappa S. Halli &

Leo Driedger eds., 1999).
280 See Thomas J. Courchene, Human Capital in an Information Era, 28 CAN. PUB.

POL'Y 73 (2002).
281 THOMAS J. COURCHENE, A State of Minds: Toward a Human Capital Future for

Canadians (2002).
282 Lester Thurow, Six Revolutions, Six Economic Challenges, THE TORONTO STAR, Jan.

28, 1993, at A21, as reprinted in COURCHENE, supra note 281.
283 See ALAIN SUPIOT ET AL., BEYOND EMPLOYMENT: CHANGES IN WORK AND THE

FUTURE OF LABOUR LAW IN EUROPE (2001).
284 See CHALLENGING THE MARKET: THE STRUGGLE TO REGULATE WORK AND IN-

COME (Jim Stanford & Leah F. Vosko eds., 2004).
285 See Brian A. Langille, Labour Law Policy in Canada-New Platform, New Para-

digm, 28 CAN. PUB. POL'Y 12 (2002).
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A variety of regulatory approaches to human capital invest-
ment are possible. What is clear, however, is that the mechanism
of linking human capital investment to a "job" or single employ-
ment contract, which was traditionally the case in many advanced
industrial economies, is no longer practical.286 The Fordist indus-
trial paradigm, which assumed male, life-long, high-wage employ-
ment for a single employer, with training, pension, health
insurance, and other benefits linked to this employment status, no
longer predominates. 287 Unstable, serial employment contracts for
both men and women with few training opportunities and few, if
any, portable benefits are increasingly the norm, whether in the
high-end, well-paid technology sector, or in the low-end, poorly
paid service sector.288 Flexibility is a key concept for maintaining
competitiveness in the new economy, and de-regulatory mecha-
nisms are liberating financial markets, capital investment and
trade. Yet there has been no corresponding focus on investment in
human capital which can support labour market fluidity and flexi-
bility in a positive way. From the labour perspective, there is only
"negative flexibility" in an increasing acceptance of reduced labour
standards and reductions in effective collective bargaining.289

While this approach may advantage individual firms in the short
run, there is increasing concern that the cumulative effects of such

286 This is now a widely accepted analysis, exemplified by the work of Stone, Courchene,
Supiot, Stanford, Vosko, and Langille, among others. (Stone, supra, note 277, describes
how expectations of life-long employment with the gold watch and a pension at the end are
now supplanted by expectations of serial employment with the chimerical carrot of learn-
ing transferable skills for networking, while contributing to one's own retirement invest-
ment plan if one can afford it).

287 See Robert Boyer, The Changing Status of Industrial Relations in a More Interdepen-

dent World: An Interpretation and an Agenda for Further Research, in ADVANCING THE-
ORY IN LABOUR LAW AND LABOUR RELATIONS IN A GLOBAL CONTEXT 35 (Ton Withagen,
ed., 1998).

288 See ANDREW JACKSON & DAVID ROBINSON, FALLING BEHIND: THE STATE OF

WORKING CANADA (2000).
289 See Roy Adams, Taking on Goliath: Industrial Relations and the Neo-Liberal

Agenda, in ADVANCING THEORY IN LABOUR LAW AND LABOUR RELATIONS IN A GLOBAL

CONTEXT, supra note 287, at 11; ROBERT J. FLANAGAN, GLOBALIZATION AND LABOR

CONDITIONS: WORKING CONDITIONS AND WORKER RIGHTS IN A GLOBAL ECONOMY pas-
sim (New York, Oxford Univ. Press 2006). There may be an incipient judicially initiated
counter-trend in this regard emerging in Canada. The Supreme Court of Canada struck
down legislation which limited collective bargaining on the theory that a right and a co-
relative duty to engage in collective bargaining under defined circumstances is an aspect of
the constitutional right to freedom of association in section 2(d) of the Charter. See Health
Services and Support-Facilities Subsector Bargaining Association v. British Columbia, 2007
SCC 27 (June 8, 2007)
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policies may be highly detrimental to the long-term economic and
social health of the societies which adopt them.290 Advanced
thinkers in the business community see that putting mechanisms in
place to support flexible human capital investment is a necessary
strategy to maintain global competitiveness for high wage econo-
mies in the long run.291 Such business leadership will be critical for
the development of sustainable human capital investment and its
contribution to continuing economic prosperity in Canada.

It is now acknowledged that to support true labour market
flexibility, regulatory frameworks are needed to encourage individ-
ual, autonomous choices for employee self-investment which will
increase the competitiveness of the economy in the long run.292

Command and control regulation of labour markets failed the com-
munist world, and there is obviously no reason to think in these
terms in the neo-liberal context of post-Cold War globalization.
People want choices. The question is how to equip them to make
socially and economically productive choices relevant to their par-
ticular circumstances. Langille speaks of the policy choices to be
made among using citizenship, contract or career as the regulatory
platforms from which to launch various aspects of a new human
capital development policy:2 93 health insurance may be based on
citizenship/residency; social inclusion for employment may rest in
human rights standards for fair contracts; other aspects of human
capital investment may attach to one's working career over many
jobs, and so on. Supiot, building on this last notion in the Euro-
pean context, sees a concept of membership status in the workforce
over a career as a primary basis for regulatory intervention. He
advocates creation of a fund for "social drawing rights" into which
contributions would be made over a worker's career, and from
which withdrawals could be made for bridging periods of unem-
ployment, participating in educational or retraining programs, tak-
ing parental leave, entering retirement, etc.2 94 The vision is one of
autonomously directed human capital investment via capacity en-

290 See Joanne Conaghan, Labour Law and the 'New Economy' Discourse, 16 AUST. J.
LABOUR L. 1 (2003).

291 See Courchene, supra note 280.
292 SOCIAL AND LABOUR RIGHTS IN A GLOBAL CONTEXT: INTERNATIONAL AND COM-

PARATWVE PERSPECTIVES (Bob Hepple, ed., 2005).
293 Langille, supra note 285.
294 SUPIOT ET AL., supra note 283. This idea has been taken up as a possibility for Ca-

nada. See LAW COMM'N OF CAN., Is WORK WORKING? WORK LAWS THAT Do A BETTER

JOB (2004) (describing this as a "life-cycle" approach).
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hancing structures, developed politically in a context of social soli-
darity, which go beyond individual employment and contribute to
overall economic competitiveness.

Developing and making human capital investment choices in a
deliberative democracy is a matter of politics at many levels. Go-
ing beyond the contradictions of neoliberal and traditional social
democratic polarization is difficult. The task is fraught with ideo-
logical preconceptions and entrenched institutions with conflicting
perspectives. Discourse in relation to this theme is a terminologi-
cal minefield. The differences between "human capital invest-
ment," "human/social capacity development," and "individual and
collective empowerment" could be slight when analysed for empir-
ical content, but their deployment in political discourse is likely to
come from players using one formulation who are distrustful of
those who use the others. An interesting terminological develop-
ment is to redefine unions (of the craft, industrial or social/civic
variety), professional associations (in such fields as law, the health
professions, architecture, accounting, etc.) and certain lobby
groups (welfare rights, concerned pensioners, and so on) as
"human capital investment organizations ' 295 and to attempt to
thematize their varying potential connections to human policy capi-
tal development in conjunction with employer, governments, and
community organizations. This approach, if it developed currency,
could change human investment policy through different nodes of
private/public discourse translating new ideas to the arena of public
will formation (to use the language of Shearing296 and
Habermas297). Such an agenda would be premised on a considera-
ble degree of hope, but this is not the place to attempt to work out
a full-blown process for a reform of human capital policy. Indeed,
it would be premature. However, the question to be addressed in
the next segment of this paper is whether there is a place for crimi-
nal justice policy in relation to this swirl of new ideas surrounding
"human capital investment" or human/social capacity
development.

295 See Daphne Taras, Alternative Forms of Employee Representation and Labour Pol-

icy, 28 CAN. PUB. POL'Y 105 (2002); Stone, supra note 276.
296 SHEARING, supra note 18.
297 HABERMAS, CONTRIBUTIONS TO A DISCOURSE THEORY, supra note 34.

[Vol. 16:1

HeinOnline -- 16 Cardozo J. Int'l & Comp. L. 78 2008



LET MY PEOPLE GO

B. Traditional Criminal Justice and Human Capital
Under/Development

It is a trite observation among criminologists and criminal jus-
tice practitioners to say that imprisonment is largely a failure as a
response to crime. Except for that relatively small group of dan-
gerous offenders who need to be separated from society or "inca-
pacitated," incarceration is generally counter-productive. 298  The
deterrent effect of imprisonment is far from self-evident.2 99 As op-
posed to being centres for rehabilitation, correctional institutions
are more likely to be places where negative social modeling occurs
and criminal networks develop. 00 Incarceration is correlated posi-
tively with recidivism.3"' Imprisonment isolates offenders from
regular social intercourse and inhibits their capacity to interact pos-
itively with well-integrated members of society. Educational op-
portunities and skills training programs in prison are limited in
scope and relevance, indeed often irrelevant to dramatic changes in
the new economy. Offenders released into the community at the
termination of their sentence often are stigmatized and have great
difficulty in finding employment. Spending time in carceral institu-
tions usually is dispiriting and psychologically disabling. In such
circumstances, reparation to victims is inhibited and the ability of
offenders to support their families is disrupted. While there has
been a recent effort to reduce the Canadian justice system's reli-
ance on imprisonment,30 2 the serving of sentences in the commu-
nity with probation and parole service supervision is not
sufficiently well supervised to make a highly positive contribution
to human capital development.30 3

298 Even identifying the "dangerous" is a difficult business at best. See Honor Figgis &
Rachel Simpson, Dangerous Offenders Legislation: An Overview (Parliament of New
South Wales, Briefing Paper 14/97, 1997), http://www.parliament.nsw.gov.au/prod/parl-
ment/publications.nsf/07B7EEA210A63B31CCA256ECF0008CB87.

299 See RUTH MORRIS, CRUMBLING WALLS: Why Prisons Fail (1989).
300 For a critical look at the impact of prison life and the controversies surrounding its

negative aspects see, James Bonta & Paul Gendreau, Reexamining The Cruel And Unusual
Punishment Of Prison Life, 14 LAW & HUM. BEHAV. 347, 353-55 & 362-63 (1990).

301 MICHAEL HOUGH & JULIAN ROBERTS, ATTITUDES To PUNISHMENT: FINDINGS

FROM THE 1996 BRITISH CRIME SURVEY (1998).
302 Criminal Code, § 718.2, as interpreted by the Supreme Court of Canada in R. v.

Gladue, [1999] 1 S.C.R. 688 and R .v. Proulx, [2000] 1 S.C.R. 61.
303 This is despite the best efforts of advocates of therapeutic jurisprudence who are

attempting to improve the rehabilitative capacities of the formal inclusionary system. See
discussion infra Part III.B.6 on parole supervision.

2008]

HeinOnline -- 16 Cardozo J. Int'l & Comp. L. 79 2008



80 CARDOZO J. OF INT'L & COMP. LAW

In other words, the central institutions connected with puni-
tive criminal justice-imprisonment, parole and probation-are
largely dysfunctional from the perspective of human capital devel-
opment. In fact, jail time normally leads to systematic un-
derdevelopment rather than the expansive development of human
capacity. Thus, at the core, the use of incarceration for any but the
most dangerous of criminals is self-defeating from an economic and
social point of view. Imprisonment is an expensive form of de-in-
vestment in human capital: it costs a lot of money per offender to
create this negative effect. 3°4 Yet Canada has one of the highest
incarceration rates among industrialized democracies. 30 5 It is only
in the most extraordinary individual cases that imprisonment is
perceived as an empowering experience, and while time on proba-
tion or parole is less damaging, it is far from supportive of human
capacity development. From a socio-economic perspective, this ex-
cessive use of incarceration is an extremely poor human capital in-
vestment strategy, and its community substitutes, probation and
parole, are also severely limited in this context.

C. Restorative Justice, Human Capital Investment and Social
Capacity Building

Restorative justice has more potential in the realm of capacity
building than its punitive procedural counterparts in the criminal
justice system.3 °6 This would appear to be true in relation to
human investment for the key individual participants in restorative
justice process, the victim and the offender, as well as social capac-
ity building for the communities involved.3 °7 Hope can be a key,

304 According to research conducted by Public Safety and Emergency Preparedness
Canada,

"[i]n 2003-04, the annual average cost of keeping an inmate in penitentiary was
$83,276 per year, up from $67,685 per year in 1999-00. In 2003-04, the annual
average cost of keeping a male inmate in penitentiary was $80,209 per year,
whereas the annual average cost for maintaining a woman in penitentiary was
$150,867. It costs substantially less to maintain an offender in the community
than in a penitentiary ($20,698 per year versus $83,276 per year)."

PUBLIC SAFETY AND EMERGENCY PREPAREDNESS PORTFOLIO CORRECTIONS STATISTICS

COMMITTEE, CORRECTIONS AND CONDITIONAL RELEASE STATISTICAL OVERVIEW (2005),
available at http://www.psepc.gc.ca/res/cor/rep/2005/statistical-overview-en.asp.

305 LAW COMMISSION OF CANADA, WHAT IS A CRIME: CHALLENGES AND ALTERNA-

TIvEs: DISCUSSION PAPER (2003).
306 On capacity building aspects of restorative justice, see Parker & Braithwaite, supra

note 28, and Braithwaite & Roche, supra note 261.
307 See RESTORATIVE COMMUNITY JUSTICE: REPAIRING HARM AND TRANSFORMING

COMMUNITIES, supra note 261.
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rational aspect of these efforts at investing in one's own better
future.3 o8

As to offenders, it would appear that restorative conferencing,
which reintegrates offenders into communities rather than stigma-
tizing and excluding them,30 9 can give or reinforce a sense of hope
for offenders that motivates them in pro-social ways.310 This is the
opposite effect from the dispiriting experiences of incarceration or
even community based sentences, and may be part of the explana-
tion for the high rates of outcome agreement completion following
restorative conferences.311 More importantly, restorative confer-
ences, unconstrained by the narrow rules of evidence of a criminal
trial or a sentencing hearing, may unearth offender needs and re-
sponsive community resources which can become the basis for re-
habilitation, treatment, education, training or other forms of social
reintegration.312 These strategies are, in effect, a form of human
capital investment that enhances the capacity of the offender to
become a productive member of the community. Similarly, victims
in restorative conferences have the opportunity to unburden them-
selves of their experiences of victimization, obtain material repara-
tion in ways that are defined in a discursive context that makes
them personally meaningful, and receive the support of the com-
munity agency and conference participants on a continuing basis.313

Recent research indicates that conferencing may reduce levels of
fear and post-traumatic stress syndrome for victims (which can be
exaggerated through participation in an adversarial trial),314 and
enable them to re-establish a hopeful equilibrium and carry on
with their lives. In this way, restorative conferencing at its best can
restore and develop a victim's capacity for productive participation
in the community. Thus, from the perspective of both offenders
and victims, restorative justice displays characteristics of human

308 See Philip Pettit, Hope and its Place in the Mind, in HOPE, POWER AND GOVERN-

ANCE, supra note 272.
309 See BRAImWAITE, CRIME supra note 242.
310 See Braithwaite, Emancipation supra note 272 (discussing the positive effects of

Youth Development Circles in California).
311 NSRJ AcnvITY REPORT 2003/04, supra note 147.
312 This may require the development of a flexible regulatory framework which breaks

down administrative and budgetary silos which create barriers between various forms of
social services.

313 See Heather Strang & Lawrence W. Sherman, Repairing the Harm: Victims and Re-

storative Justice, 15 UTAH L. REv. 15, 16-35 (2003).
314 Id.
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capital investment which are the antithesis of the de-investment of
punitive criminal justice institutions.

What are the prospects for social capacity development al-
luded to, for example, in the Nova Scotia Restorative Justice Pro-
gram's objective of "strengthening communities"? 315 Here again,
the matter is best viewed relative to the impact of formal criminal
justice. Judges trying or sentencing offenders are constrained by
the evidentiary principle of relevance, which allows admissibility of
evidence only on the precise issues before the court. Courts cannot
therefore explore causes of crime, resources for crime prevention,
and community structural or even architectural aspects of criminal
behaviour and its amelioration. Restorative conferences, however,
are free to explore the deep causes of crime patterns in very local
circumstances, and seek community solutions rather than merely
respond to the individual offence. This is a form of community
empowerment.316 Restorative conferences may identify private,
community and governmental resources controlled by a wide spec-
trum of community agents, and bring them together in ways not
normally envisaged in the bureaucratic context of formal criminal
justice. Functioning as a public/private node of governance, the re-
storative conferences can thus build the capacity of communities to
respond to circumstances that spawn problems of the sort that led
to convening the restorative process in the first place. To the ex-
tent that restorative conferences can open channels for continuing
community resource creation and utilization, they are developing
social capital and not merely engaging in individual human capital
investment. One of the challenges of restorative conferencing in
this context is to network successfully with various administrative
institutions of the state, such as health, education, recreation, and
social service bureaucracies, in order to convince them that cooper-
ation with community restorative justice can help them attain their
objectives in perhaps unexpected ways. While the same difficulties
may arise in cooperation with resource holders from the private
sector, formal accountability constraints may not be as rigid in the
private context as in the public one.

315 See supra note 146, accompanying text.
316 See CHARLES K. B. BARTON, RESTORATIVE JusIcE: THE EMPOWERMENT MODEL

(2003).
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D. Criminal Justice and Re-Thinking Human/Social Capital in
the Regulatory State

One must have no illusions about the ability of the criminal
justice system, whether in formal or restorative modes, to have a
huge impact on the crisis of human capital investment in Canada.
Solutions lie in an integrated regulatory approach to such diverse
fields as corporation law, administrative law, employment stan-
dards, labour relations law, employment insurance regulations, so-
cial welfare law, pension legislation, income tax law, education and

317 itraining regulation, family law, and more. This is a daunting
prospect, which will require a re-alignment of political forces
around fact-based rather than ideological policy discussion. It may
involve a commitment to the development of institutions of "col-
lective hope" that allow regulatory progress toward realization of a
shared social vision, which in this case must be highly inclusive.318

The potential for restorative justice to make a positive contribution
to human capital investment and social capacity development
emerging from the context of criminal harms will inevitably be
modest. However, it must surely be better for the process which
flows from the advent of a criminal wrong to be part of the solution
rather than exacerbating the problems.

Restorative justice principles allow for responsive regulation
across a wide spectrum of administrative contexts in the supervi-
sory state. Corporate governance,319 corporate regulatory compli-
ance,32° environmental protection,32' health services delivery,322

taxation compliance,323 and policing 324 are some of the domains

317 See SUPIOT ET AL., supra note 283; Courchene, supra note 280.
318 See Valerie Braithwaite, The Hope Process and Social Inclusion, in HOPE, POWER

AND GOVERNANCE, supra note 272. Interestingly, the example for this process described
by Braithwaite is a reform of the Australian income tax system-not a simple terrain for
working out a responsive, regulatory framework.

319 See Angus Corbett & Stephen Bottomly, Regulating Corporate Governance, in
Parker REGULATING LAW, supra note 30; PARKER, THE OPEN CORPORATION, supra note
37.

320 See AUSTRALIASIAN COMPLIANCE INSTITUTE, THE 2 MINUTE GUIDE TO COMPLI-

ANCE, ETHICS, GOVERNANCE AND RISK (2005), http://www.compliance.org.au/wwwaci/
default.asp?menuid=24.

321 See NEIL GUNNINGHAM, PETER N. GRABOSKY & DARREN SINCLAIR, SMART REGU-

LATION: DESIGNING ENVIRONMENTAL POLICY (1998).
322 See BRAIHWArrE, HEALY & DWAN, supra note 32.
323 See Braithwaite, supra note 318; John Braithwaite, Meta Risk Management and Re-

sponsive Regulation for Tax System Integrity, 25 L. & POL'Y 1 (2003) [hereinafter
Braithwaite, Meta Risk Management].
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where restorative and responsive regulatory mechanisms are being
explored. 325 This is a huge canvas on which to paint notions of
responsive regulation in the context of deliberative or participatory
democratic processes.326 Many aspects of the development of
human capital investment policy could, arguably and should, be
played out within such a deliberative and responsive regulatory
framework. For example, it has been suggested that trade unions
may have to modify the antagonistic methods of organizing devel-
oped in the old industrial economy and move to more flexible and
responsive models of organizing better adapted to the globalized,
information economy. 327 This could involve harkening back to
craft unionism,328 or perhaps moving on to some form of commu-

329nity-based civic unionism, or both. Analogous responsive adap-
tations could be envisaged in the corporate world in relation to
human capital and social capacity investment.33 ° The state ought to
see its regulation of social welfare, education and training through
such a responsive, investment lens, and not merely as an expensive
burden on taxpayers.331 It is within this broad context that restora-
tive process in the criminal justice system has a part to play in
human capital investment and social capacity building.

One should perhaps not raise expectations too high for the
contribution of restorative justice to human and social capacity de-
velopment. Punitive criminal justice is a hard nut to crack, and
there have been waves of failed attempts at criminal justice reform
over past generations.332 However, criminal justice is an important

324 See LES JOHNSON & CLIFFORD SHEARING, GOVERNING SECURITY; EXPLORATIONS

IN POLICING AND JUSTICE (2003); Monique Marks & Jenny Fleming, The Right to Union-
ize, the Right to Bargain, and the Right to Democratic Policing, in 605 THE ANNALS OF THE

AMERICAN ACADEMY OF POLITICAL AND SOCIAL SCIENCES 178-199 (2006).
325 PARKER, REGULATING LAW, supra note 30.
326 BRAITHWAITE, RESPONSIVE REGULATION, supra note 34.
327 BRUCE NISSEN, UNIONS IN A GLO3ALIZED ENVIRONMENT: CHANGING BORDERS,

ORGANIZATIONAL BOUNDARIES AND SOCIAL ROLES (2002).
328 Stone, supra note 277; Taras, supra note 295.
329 Ian Robinson, Neoliberal Restructuring and U.S. Unions: Toward Social Movement

Unionism?, 26 CRITICAL SOC. 109 (2000).
330 Bob Hepple, A Race to the Top?: International Investment Guidelines and Corporate

Codes of Conduct, 20 COMP. LAB. L. & POL'Y J. 347 (1999); BRAITHWAITE & DRAHOS,

supra note 28.
331 Courchene, supra note 280; Langille, supra note 285.
332 On the history of criminal justice reforms, see MAX GRUNHUT, PENAL REFORM: A

COMPARATIVE STUDY (Patterson Smith 1972) (1948); SIR LEON RADZINOWICZ & ROGER

G. HOOD, 5 A HISTORY OF ENGLISH CRIMINAL LAW AND ITS ADMINISTRATION FROM

1750: THE EMERGENCE OF PENAL POLICY (1986).

[Vol. 16:1

HeinOnline -- 16 Cardozo J. Int'l & Comp. L. 84 2008



LET MY PEOPLE GO

symbolic venue for envisioning a more socially responsive demo-
cratic society. John Braithwaite has opined that "[W]estern crimi-
nal justice institutions deter crime prevention. '333 In fact, he
asserts with considerable justification that, "[t]he criminal justice
system could be seen as the most dysfunctional of the institutional
accomplishments of the Enlightenment. ' 334 But restorative justice
has become an entrenched, if not predominant model of criminal
justice in Canada, and may assist in changing the conditions that
have led to Braithwaite's harsh, if accurate assessment. It can be
argued that advancing this restorative model is now a professional
duty for players in the criminal justice system. 335 The further step
of linking the potential of restorative justice to a new human capi-
tal investment policy, in the complex constitutional environment
described at the outset of this article, may be a project heavily de-
pendent on the politics of hope-hope as a substantial desire that a
certain prospect be obtained where one believes it may or may not
come about.336 As Philip Petitt argues, adopting such a substantial
hope "gives you heart and life and energy" to overcome possible
despondence as waves of evidence ebb and flow in relation to the
project.337 There will doubtless be numerous vicissitudes in moving
toward a positive contribution for restorative criminal justice in de-
veloping human capital and empowering communities. It is a chal-
lenging agenda, but there are rational grounds for a politics of
hope in the effort to achieve its implementation. Multiple nodes of
restorative justice practice provide ample opportunities for advanc-
ing this agenda in the reflexive rule of law that has emerged from
the processes of Canadian deliberative democracy. This is an en-
couraging means by which to "let people go" and find their own
creative and productive ways to contribute to the new economy of
the globalized world in which we now live.338

333 Braithwaite, supra note 262, at 2.
334 Id. at 1.
335 Archibald, supra note 2.
336 Pettit, supra note 308.
337 Id. at 158.
338 An optimistic nationalist, viewing the potential for Canadian restorative justice,

might even refer not only to the spiritual "Let My People Go," but also to the folk song
"Follow the Drinking Gourd," which urged runaway slaves during the American Civil War
to direct their course northward by the pointer stars of the Big Dipper that indicate the
location of the Pole Star: "Step by step on the muddy road to freedom .... "
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